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COURT OF QUEEN'S BENCH. 



Crui{^ Cftin* 



IN THE TWELFTH YEAR OF THE REIGN OF VICTORU. 



Parksr v. Clarke and Batcombe. 1849. 

A RULE had been obtained, calling on the plaintiff and In an action 
the sheriff of Middlesex to shew cause ^hy the sheriff against two 
should not deliver up the writ of trial in this cause to the atucow^fti 
defendant Batcombe. and why the sheriff or the plaintiff <i«^endaiit is 

, entitled to 

should not pay the costs of the application. have the writ 

The following &ct8 appeared upon the affidavits. The ]i^J^ up*to 

action was in debt on an attorney's bill The defendant !*""' '? **5^®' 

•^ to make the 

Batcombe joined issue in the action, but his co-defendant proper entry 
Clarke suffered judgment by de&ult A writ of trial although the 
issued to the sheriff of Middlesex to summon a juiy. At ^^has^su^ ' 
the trial the jury found a verdict for the defendant Bat- feredjndgment 

'' ^ by default, 

combe ; but proceeded, notwithstanding Batcombe's counsel and damages 

hare been 
improperly 
assessed against him, under the same writ of trial. 

VOL. VIL B D. & L. 
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1849. objected^ to assess damages as against the defendant 

^^SIker Clarke. Batcombe's attorney afterwards applied to the 

^' sheriff for the writ of trial, in order that he might enter 

and Another, upon it the proper return ; but the sheriff, having received 

a notice from the plaintiff to that effect, refused to give 

up the writ A similar application to the present was 

made to Wightman^ J., at Chambers, who declined to 

interfere, and the present rule was then obtained. The 

plaintiff, it appeared, had offered to consent to a new trial 

Bavill, on behalf of the plaintiff, shewed cause (a). It 
may be admitted that the undersheriff was wrong in the 
course that he pursued; but that gives the defendant no 
right to have the writ delivered up to him. The under- 
sheriff, in directing the jury to assess damages against the 
defendant Clarke, was guilty of a misdirection only ; and 
the proper remedy in such a case is to move for a new 
trials to which the plaintiff has already offered to consent 

BurcheUy on behalf of the sheriff, shewed cause. The 
sheriff would not be justified in giving up the writ to the 
defendant By the 3 & 4 Wm. 4, c. 42, s. 17, he b ^^ to return 
such writ with the finding of the jury thereon indorsed, at 
a day certun^ in Term or in Vacatiozi^ to be named in such 
writ;" — that means that he is to return it to the Court 
The sheriff has no interest in the matter ; and would at 
once have ^ven up the writ to the defendant, had not 
the plaintiff given him notice not to do so. He only 
appears now because the defendant has moved the rule 
with costs. 

IVeilitieey in support of the rule, liiis being an action of 
contract, the plea of the defendant Batcombe enured to the 
benefit of the other defendant, Clarke ; and therefore the 
plaintiff is not entitled to recover anything under the writ 

(a) In last Easter Term. 
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The defendant Batcombe, however, is entitled to his costs 1849. 
on the yerdict in his &yoar. The writ ought, therefore, to ^^AEicKir^ 
be delivered up to him, in order that he may make the ^^ 

necessary indorsement and get his costs taxed. The present aind Another. 
B the only form of apfdication that he could make ; as^ 
having succeeded at the trial, he could not ask for a new 
trial, nor could he bring a writ of error on this ground* 

Cur. adv. wdt 

CoiiBRlPGB, J.^ now delivered judgment. — ^In this case, 
in an action of contract against two defendants, one suf- 
fered judgment by de&ult, and upon a trial before the 
dieri£^ a verdict passed for the other. The sheriff, how^ 
ever, thought himself bound to direct the jury to assess 
damages against the defendant suflfering judgment by 
de&uIt, although the counsel for the suooessful defendant 
objected. This is an application, calling upon the sheriff 
to deliver up the writ of trial to the successful defendant, 
that he may enter upon it the proper return. It is admitted 
that the sheriff was wrong in the course he took ; but the 
plaintiff's counsel contends that this rule is also wrong, and 
csnnot be made absolute as prayed, and that the only 
remedy for the defendant is a new trial This would be 
veiy unjust ; it must be taken now that the plaintiff never 
had a right, or by delay has lost it, to a new trial ; why, 
therefore, s he to obtain one indirectly by the misprision 
merely of the officer of the Court ? 

Ihe plaintiff relies on the words of the 3 & 4 Wm. 4, 
c 42, s. 17, which directs the sheriff << to return such writ, 
with die finding of the jury thereon indorsed;* and he 
infers fix>m it that the sheriff cannot part with the writ, 
but must himself return it to the Court It does not appear 
to me necessary to construe these words so literally, but 
that the same practice is allowable under them as is pursued 
on trials at the sittings or at the assizes. In such cases, to 
make the return of the nisi prius records with an account 

B 2 
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1849. of the proceedings there, is in strictness the duty of the 
Parker officer of the Court where the trial is had ; but, in practice, 
*• the record is always delivered at the proper time to the 

and Another, successful party, and he indorses on it the postea, subject 
to revision by the officer or the Judge, if he departs from 
the minutes of the one or the notes of the other* So here, 
I think, the successful party is entitled to the care of the 
writ, and to put on it the statement analogous to the 
postea, subject to revision if he enters on it what is untrue. 
Nor does the entry of what the sheriff really did in this 
case create any difficulty ; for as soon as the jury had found 
their verdict, they had no more authority to go on to assess 
damages against the other defendant, than they could have 
had to assess damages against him for whom they had 
found their verdict What they had no authority to do^ 
although directed, the sheriff had no authority to direct 
them to do. His act, therefore, was merely null and void. 
The rule, therefore, must be absolute. 

Rule absolute (a), 
(fl) Without costs. 



Hodgson v. May. 
On a rale to IN this case the plaintiff had obtained a rule nid to 

set wide m 

appewance Compute the principal and interest due on a bill of ex- 
sequent pro- change, to recover which the present action was brought; 
codings in an ^nd the defendant had obtained a rule nisi to set aside the 

action on a bill 

of exchange, appearance entered in the action, and all subsequent pro- 
that the de- ceedings, on the ground that there had been no service of 
never^been ^^ '^^^ ^^ summons. Both rules coming on at the same 

•enred with time, 

the writ of 

snmmoins, the 

affidavits in support of the rule were entitled, between W. F. H., plaintiff, and " Benjamin 

William May, sued as B. W. May, defendant.'* The plaintiff's affidavits in answer were entitled, 

between W. F. H., plaintiff, and " B. W. May, defendant." Hdd, that the affidavits on both 

sides wore properly entitled. 
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Dawdeswett, on behalf of the plaintiff, was about to shew 1 849. 
cause (a) against the defendant's ruiei upon affidavits, when hodgbon 



Hawidnsy in support of the rule, objected to the tide of 
the affidavits proposed to be used. The title of the rule 
and the affidavits in support of it was, ** Between William 
Frederic Hodgson, plaintiff, and Benjamin William May, 
sued as B. W. May, defendant'* The title of the plain- 
tiff's affidavits in answer was, ** Between William Frederic 
Hodgson, plaintiff, and B. W. May, defendant." 

DawdenoeU then objected to the title of the defendant's 
affidavits, and contended that the plaintiff's affidavits were 
properly entided, the defendant having been described in 
the writ of summons and all subsequent proceedings in the 
action, by the name of ** B. W« May" only. 

Hawkins, contra. 

The following cases were referred to: Shrimptan v. Car- 
ier(b); BarthwickY* Itavenicrqfi{c); Symes y. Prosser (d) ; 
"^ogg V. Simmonds (e); Jones v. Elridge{f)\ Dunn v. 
Hodson (g)i In re Grantham (A); Lomax v. KUpin (t); 
Belcher v. Goodered (A). 

Subject to these objections, the rules were then discussed 
on the merits. 

Cur. adv. vulL 

The following ju^ment was now delivered by 
Coleridge, J. — ^In this case, a rule to compute principal 
and interest on a bill of exchange was met by a cross rule 

(a) In Easter Term. 4 M. & G. 266 ; 4 Scott N. R. 

(6) 3 Dowl. 648. 761. 

(c) 5 M. & W. 31 ; S. €. 7 (g) Ante, vol. 1, p. 204. 
DowL 393. (ft) Ante, vol. 4, p. 427. 

(d) Ante, vol. 3, p. 491 ; S. C. (t) 16 M. & W. 94 ; S. C. ante, 
15 M. & W. 161. • vol. 4, p. 295. 

(e) Ante, vol. 4, p. 582. ifs) 4 C B. 472 ; S. C. ante, 
(/) 1 DowL 710, N. S. i S. C. vol. 4, p. 814. 



V. 

May. 
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to set aside the appearance, and all subsequent proceedings, 
for inregulaiity, on the ground that the defendant had 
never been served with the writ of summons. On shewing 
cause against the cross rulci it was objected, that the 
affidavits on which it was founded were wrongly endtled, 
which again was met by the objection, that the affidavits 
intended to be used in shewing cause were defective in the 
same respect If the first objection succeeds, there will be 
nothing on which to raise the second ; and upon the merits, 
if the affidavits can be read, I think the first rule will be 
absolute, and the second discharged with costs. 

The affidavits on the part of the plaintiff are entitled : 
''In the Queen's Bench. Between William VredeiidL 
Hodgson, plaintifi^, and B. W. May, defendant" Those on 
the part of the defendant are entitled : '' In the Queen's 
Bench. Between William Frederick Hodgson, plaintiff, 
and Benjamin William May, sued as B. W. May, defend- 
ant." On the ai^ument many cases were referred to, but 
none of them seem to me precisely in point Upon prin- 
ciple I think the defendant has rightly entitled his affidavits. 
According to his contention, there is a cause, in which the 
defendant appears on the face of the writ to be '^ B. W. May," 
but is really '' Benjamin William May." If there be anything 
wilfully untrue in his affidavit, there would be no difficulty 
in framing an indictment on it, with prc^r averments, the 
correctness of which would be for the jury to decide. In Reff. 
V. Sheriff of Surrey {d)y and S^mesY. Prosser(b)y it was decided, 
that where a defendant has been described in the writ by 
an initial, an affidavit on his part entitled with a Christian 
name at full length, and no morey is incorrectly entitled ; 
and this is reasonable, for there is nothing to connect the 
affidavit with the writ but the very uncertain presumption 
that the initial in the latter can only be filled out with the 
name given at length in the former. This, however, decides 
nothing against the present title, which does on its fece 
connect itself with the previous proceeding. 

(a) 8 Dowl. 510. 

(6) Ante, vol. 3, p. 491 s S. C. 15 M. &W. 151. 
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It does not, however, necessarilj follow that the plaintiff's 1849. 
affidavits are wronglj entitled ; the two cases just referred hodoson 
to by no means prove it It is rather to be inferred from JP' 
them, though not expressly decided, that if the affidavits 
in them had been entitled with the same initial which was 
in the writ, they would have been considered correct ; and 
the same inference is to be drawn fix>m Shrtmpton v. 
Carier (a). But, on principle, the title seems to me to be 
right Whether it is so, or not, must be determined with- 
out reference to the contents of the affidavit itself, or even 
to the contents of the affidavit on the other side. The 
plaintiff has sued a defendant by the name of ** B.W. May ;" 
evidence of his true appellation does not appear; and he 
is proceeding to judgment against that defendant by that 
name. An individual, calling himself *^ Benjamin William 
May," seeks to arrest his course, alleging that he is the 
defendant whom the plaintiff has been suing by the name 
of *'B. W. May.** The plaintiff cannot be bound to accept 
that assertion for true, and it may be of great consequence 
to him not to admit it; for example, he may have duly 
served with process, in this very case, a person passing by 
the name of *'B. W. May," and may not have served the 
person interposing, who is called '* Benjamin William May.'' 
I can see no difficulty raised by this title in the way of 
framing an indictment for peijury on the affidavit, if it 
contained anything untrue. How could the plaintiff deny 
that there was a judicial proceeding between himself and a 
person described as he describes him P 

I sustain, therefore, neither objection : and it is much 
to be regretted that so much ingenuity and industiy, as , 
objections of this kind frequently display, should be so 
miserably misemployed. The plaintiff's rule will be abso- 
lute, and the defendant's discharged, with costs. 



Rules accordingly. 



{a) 3 Dowl 648. 
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Ryan v. Clarke. 
{In the full Court.) 

To a pica of DECLARATION. Trespass for breaking and entering 
mentum to an the dwelling-house, &C.9 of the plaintiff. 
S'qu/re''*" P'«^ That the dwelling-house, &fc-, in which, &c., now 
doinum fregit, jg^ anJ at the said several times when, &c, was the dwelling- 
replied an house, soil, and freehold of the defendant; wherefore, && 
term Ranted Replication. That whilst the said dwelling-house in 
w/to d!r?' ^^^^^' *^» ^^ ^^^ dwelling-house, soil, and freehold of 
and entry the defendant, and before any of the said times when, &c., 
bat did not to wit, on, &C., the defendant demised the said dwelling- 
froro 1d!^r. house in which, &c., to one Dennis Ryan, to hold the same 
Held, on spe- to the Said D. R. and his assigns for a certain term, to wit, 

aal demurrer, ° 

that the repli- &c. And the Said D. R. afterwards, and before any of the 

good, and was said times when, &c., to wit, on, &c., entered into the said 

fwlt^ld not' d^clhng-house in which, &a, and became and was thereof 

aver an actual possessed for the Said term so to him thereof crranted, and 

riession >n * , • ^ i r* 3 

R. at the the said term continued and subsisted until the defendant 

trespass com- afterwards and during the continuance of the said term, to 

and'the*'^' wit, at the said several times when, &c., of his own wrongs 

mentofan broke and entered the said dwelling-house in which, &c., 

which was '' and committed therein the several trespasses in the decla- 

iud'^t'iel^es. ration, modo et formft. Verification, 
Mriiy involve Special demurrer and joinder. 

of the posses* 

sion continuing «•* • ^ i» ^r j / \ 

in him np to Hayes, m support of the demurrer (a> 

the time of the 
trespasses com- 
plained of; Metcalfe, contra. 

and the Court 
would not put 

structiOTi^upon '^® following authorities were referred to in the course 

wodd^^der ^^ ^^^ argument ; Year Book, 5 Hen. 7, 10a; Co. Litt. 

it contradictory 

to the previous , , « m 

pleading. W In ^^st Easter Term. 
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050 ft, 253 b; Lambert v. Strootker (a); Cam. Dig. tit 1849. 
« PleadeT^ (3 M. 34) ; Chambers v. Donaldson (b) ; Fenner *"r^^[7^ 
▼. Fisher (c) ; 1 JVms. Sound. 299 b, 300 a, in notis, 6th ed. ; q^^/^^ 
l>0e T. Wright (d) ; Holmes ▼. Newlands (e) ; Barker v. 
Barker (/) ; Harvey v. Brydges (g) ; fVhittington v. -Boj?- 
oS (A) ; 2%0inp«on v. Hardtnge (t) ; Wharton v. Naylor (A). 

Ctfr. a^v. vt^^ 

The judgment of the Court (/) was now delivered by 
Pattbson, J. — The question if^ whether a replication of 
an outstanding term in a stranger, the plaintiff not tracing 
title through him, is an answer to a plea of soil and freehold 
in the defendant to a declaration in trespass quare clansnm 
fiegit; and our answer is in the aflSrmative. The declaration 
alleges that the defendant trespassed on the plaintiff's house. 
It is clear that the allegation of possession herein implied is 
maintained not onlj by a possession rightful against all the 
world, but also by bare possession not standing on inde- 
feasible title, unless the defendant has a right to the pos- 
session. It is probably conceded that a plea of soil and 
freehold, though held valid on account of long usage, is 
bad in reasoning, because the defendant may be a tres- 
passer, although he be the freeholder. The history of the 
anomaly is given in Lambert v. Stroother, and the con- 
strucUon which must be put on the plea to make it a 
consistent defence, is correctly given in Doe v. Wright^ viz., 
it admits such a possession as would maintain the action 

(a) Willes, 218. ante, vol. 3, p. 55. In error, 

(b) 11 East, 65. 1 Exch. 261. 

(c) Poph. 1 s S. C. Cro. Eliz. (h) 5 Q. B. 139; S. C. 1 D. 
288. & M. 139. 

(d) 10 A. & E. 763 ; S. C. {i) \ C. B. 940. 

2 P. & D. 472. (k) Q. B.,TriD. Vac. 1848, cited 

(e) 11 A. & £. 44; S. C. from 17 Law Jouni., Q B. 278. 

3 P. & D. 128. (/) Patteson, J., Coleridge, J., 
(/) 3 C. & P. 557. and Erie, J. Lord Dennum, C. J., 

(^) 14 M. & W. 437 ; S. C. was absent through illness. 
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1849. against a wrong doer, bat asserts a freehold in the 
defendant, with a right to the immediate possession. This 
view of the plea as to its anomalous nature, and the proper 
oonstraction of it, is confirmed in Boberts t. Tayler (a); 
and the Court there, wisely as we think, prevented the 
extension of the anomaly to any form of trespass beyond 
that in which the usage had prevailed. 

This being the effect of the plea, the present replication 
confesses the freehold, and avoids the presumptive right to 
the possession, which, by the above construction, is involved 
therein, by alleging an outstanding term in a stranger. 
The plea, admitting that the plaintiff had a sufficient 
possession against all but the person having right to the 
possession, alleged the right in the defendant, as an 
inference from the freehold being in him. The replication 
negatives that right, and shews him to be a wrong doer, 
against whom the admitted actual posBession of the plaintiff 
is sufficient for the maintenance of the action. The repli- 
cation does not in terms allege actual possession in the 
stranger, but it merely states the grant of a term, and the 
entry of the termor in the usual mode of pleading a sub- 
sisting term. Even according to the strict technical rules 
of pleading, this replication is sufficient It is cleaiiy laid 
down in Holmes v. Newlands (6), citing various cases, and 
especially Fenncr v. FUher {e\ that where expreu colour is 
given in a plea, it tB sufficient in the replication to deny 
the titie of the defendant, without tracing the titie of the 
plaintiff; and there is no sound distinction in this respect 
between express colour and impUed colour, which is cer- 
tainly given by the plea of liberum tenementum. Further, 
it may be observed, that if the replication in this case had 
gone on to aver, that after Dennis Ryan became so pos- 
sessed, and during the continuance of the said term, the 
plaintiff entered into the said dwelling-house in which, &c., 

(a) 1 C. B. 117. 3 P.& D. 128. 

{h) 11 A. & £. 44 i S. C. (c) Cro. Elis. 288; S.C. Poph. 1. 

4 
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Bod became and was poesessed thereof until the defendant 1849. 
afterwards and daring the contmoance of the said teraii at ^^^^ 
the several times when, &&> of his own wrong, broke and «• 

entered, &c, this would have been good, without shewing 
any derivative title from Dennis Rjan to the plaintiff, 
because it would have asserted again the actual possession 
of the plaintiff; and the other part of the replication would 
have shewn that the defendant had not the right of posses- 
sion, and was, therefore, a wrong doer. But it surelj cannot 
be necessary in the replication to re-assert such possession 
in the plaintiff which had been already asserted by the 
declaration, and confessed by the defendant's plea. If, 
indeed, the replication as framed must be taken to aver 
impliedly that Dennis Ryan was in possession at the time 
of the alleged trespass by the defendant, then it would be 
bad, because it would be inconsistent with, and would 
contradict the assertion in the declaration that, the plaintiff 
was at those times in possession. 

Now, the averment in the replication of the entry of 
Dennis Ryan was itself unnecessary, because it is distinctly 
laid down in WSUams v. Botanqwei (a), that entry is not 
necessary to the vesting of a term of years in the lessee ; 
the interest and legal right of possession, where the term 
is to commence immediately and not in ftituro, vests in the 
lessee belEore entry, and, of course, the right of possession 
in the lessor is gone, though for the purpose of maintaining 
an action of trespass the lessee must enter, since that action 
is founded on actual possession. The averment, therefore, 
of the entry of Dennis Ryan contained in the replication 
being immaterial, cannot fiiirly be said to involve a con- 
tinuing possession in him up to the time of the trespasses 
complained of. But supposing the averment to be material, 
we believe that no authority can be found for the propo- 
sition that it involves an averment of the possession con- 
tinuing in Dennb Ryan; and as such latter averment 

(0) 1 B. & B. 238 ; S. C. 3 Moore, 500. 
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1849. would be contradictory not only to the declaration of the 
*""]JJ2^ plaintiff, but to the plea of the defendant, we do not think 
^' that we are called upon to pat such a construction upon 

the replication for the first time, when a different construe* 
tion will support the previous pleadings, and be consistent 
with the literal meaning of the language used in the repli- 
cation. For these reasons we are of opinion that judgment 
must be given for the plaintiff. 

Judgment for the Plaintiff. 



Day v. Paupjerkb. 
{In the full Court.) 

Thei&sTict. A RULE had been obtained in last Easter Term, calling 

hibitiz^ arrest upon the plaintiff to shew cause why an order of a Judge 

^^J^^J^^ at Chambers for the defendant to put in good bail to the 

not affect pro- action within four days, or for a procedendo to issue, should 

way of foreign not be rescinded ; or why the defendant should not have a 

issuing ont of month's further time to put in special bail (a). 

£e S^ "^ "^^ following facts appeared upon the affidavits. The 

^yojofthe defendant being indebted to the plaintiff in a sum of 

d^of Jiondon. 

Therefore, 15021 14«. 3dl, the latter sued out of the Court of the Lord 

in whidi?"** Mayor of the city of London, according to the custom of 

*°^had***'^* the city, a foreign attachment against certain moneys of 

issued, b re- the defendant, in the hands of one Pike, a shipbroker, 

this Court by carrying on business in the city. By the practice of the 

Sn^ifflie'lT- ^^ Mayor's Court, the defendant could only get rid 

titled to a of the attachment by reuderinir himself to the prison of 

procedendo, i ^ . . 

unless the de- the Court, there to abide the event of the action ; or by 

fendant either • ^ i i • j- • xi_ •. ^ i 

render himself procunng two housekeepers, residing m the city, to become 

to prison, or 

put in special 

bail to the (a) The rale contained other terms not material to be noticed here. 

action. 
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bail for him to the amount claimed in the action* The 
defendant sued oat a writ of certiorari to remove the action 

into this Court, and the return beins made in the usual _ *• 

, , Paufiebrs. 

fonn, put in common bail to the action, and gave notice of 
his having so done to the plaintiff's attorney. The plain- 
tiff's attorney then applied for and obtained a Judge's 
order to put in good bail, or for a procedendo to issue* 
This order it was now sought to set aside. The return to 
the certiorari did not state that Pike resided within the 
city. The defendant, it appeared, had commenced an 
action in this Court against Pike to recover from him the 
amount which had been attached in hb hands. 

Warren now shewed cause. 

Montagu Chambers and Hawkins^ in support of the 
role (a). 

The following authorities were referred to : 1 & 2 Vict 
c 110; BohaCs Priv. LonJL p. 253; PulUng^s Laws and 
Customs of London^ p. 188 ; Com. Dig* tit '' London^ 
(N 1); Bac. Abr. tit ^'Certiorari!' (A); 1 Tidd's PracL 
408, 9th ed. ; 2 CluL Archb. 948, 7th ed. ; Andrews v. 
Clerhe (*) ; Castle v. WiUer (c) ; Crosse v. Smith (d); Keat 
V. Goldstein (e) ; Horton v. Bechman (/); Buhner v. Mar^ 
shall (g); Tamm v. Williams (A); Harrison v. Dichen- 
I son(t); Bateman v. Dunn (K) ; Crosby v. Hetherington (/) ; 

Scamett v. Bice (m) ; Tassie v. Kennedy (n). 

(a) Prentiee appeared to shew (/) 6 T. R. 760. 
cauae on the part of Hke, the (ff) 5 B. & A. 821. 
garaiahee, bnt not being a party (A) 2 Chit 438 ; S. C. 3 Doug, 
to the rule, the Court declined to 281. 
hear him. (t) 4 M. & W. 355 s S. C. 7 

(b) Carth. 25 ; S. C. Comb. Dowl. 6. 
109 ; 1 Show. 9. (it) 7 Dowl. 105. 

(e) 1 LeT. 268. (/) 6 Scott N. R. 637 ; S. C. 

{d) 12 Mod. 643 ; S. C. 1 Salk. 4 M. & G. 933. 

148 ; 2 Ld. Rajm. 836. {m) 1 DowL 333, N. S. 

(e) 7 B. & C. 525 ; S. C. 1 M. (») Ante, vol. 5, p. 587. 
& R. 305. 
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1849^ The argaments sufficiently appear from the judgment of 

die Court 

Cter. adv. mdt 

Lord Denitan, C. J., delivered the judgment of the 
Court (a). — In this case, process of foreign attachment had 
issued in the Court of the Lord Mayor of London. The 
cause was removed by certiorari, and the common order for 
better bail or a procedendo was made by Cobridffe, J. A 
rule nisi was obtdned to rescind that order, and on its 
coming on to be heard, it was aigaed, in support of the 
rule, that the statute 1 & 2 Vict c 110, abolishing anest 
on mesne process, had in effect abolished the custom of 
London as to foreign attachment, because such attachment 
can only be dissolved by the defendant in the cause putting 
in bail or rendering; therefore, that such attachment is 
equivalent to an arrest, which is prohibited by 1 & 2 Vict, 
c 110. 

The answer is, that it is not equivalent to an arrest, 
though it may happen that the defendant may be in 
custody under it This was expressly decided in the case 
of Wood V. Thompson (b\ on the aathority of Bromley v. 
Peck {c\ stated in the note these ; in both which cases 
the defendants were arrested on mesne process oat of the 
Courts at Westminster, after the dissolution of an attach- 
ment in the Lord Mayor's Court, — in the one case by 
patting in bail, in the other by render. The statute 1 & 2 
Vict c. 110 does, indeed, abolish arrest on mesne process ; 
but it relates only to arrest of the defendant by the act of 
the plaintiff in suing out a writ for that express purpose. 
The statute has no effect, whatever, as to the voluntary act 
of the defendant in the Lord Mayor's Court, either of 
putting in bail or rendering himself, in order to get rid of 
the customaiy attachment against his property. The cases 



(a) Lord Denman^ C. J., Fatte- (5) 5 TauDt. 861. 
<ofi, J., Coleridge, J., and Erie, J. (c) 5 Taunt 868, n. 



9. 

Padpibbre. 
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cited as to the operation of the statute, in cases of bail or 1849. 
arrest, previous to the pasring of the statute, have no sort Say""^ 
of bearing upon tins case. It was stated by counsel, that 
once the statute the appearance of a defendant in the 
Lord Mayor's Court is not by putting in bail ; and that is 
true, when the suit is directly against the defendant in 
that Court, without any process of foreign attachment A 
defendant can no more be arrested there, by direct process, 
than in any other Court. But it is not pretended, that 
ainee the statute such attachment can be dissolved by 
entering a common appearance. It is clear that the custom 
remains, and it is wholly untouched by the statute in 
question. 

An objection was made that the return to the certiorari 
is bad, because it does not state that the garnishee rended 
in the city of London. A plea stating the custom, and 
omitting that the garnishee must reside in the city, would, 
no doubt, be bad ; and so it was held in CroAy v. Hether^ 
ington (a). But, upon this motion, we have no question 
before us as to the custom ; the return is in the usual form, 
and the custom must be taken to have been pursued The 
rule must be discharged, with costs. 

Rule discharged aocordingly. 
(a) S Scott N. R. 637 ; 8. C. 4 M. & 6. 933. 



Metcalfe v. Booth. 

J. HIS was a mle, calling upon the defendant to shew wbere leave 
cause why the judgment signed herein, and all subsequent "artyf th^ 
proceedingEf, should not be set aside, with costs. S^^^!!^'' 

to amend ** on 
tbe nsoal terms,** the opposite party is entitled to withdraw his demurrer and plead afresh, at the 
expense of the party amending. 
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1849. The following facts appeared upon the affidavits. The 

Mbtcalfb ^^<^^ ^^ i^ covenant, by a tenant in tail in remainder, 
•V against the lessee of a tenant in tail who had died 
without issue, for breach of a covenant to repair. The 
declaration was much in the same form as that in Thursby 
V. Plant {a)t mutatis mutandis, and assigned breaches in 
the nature of waste. The defendant demurred generally 
to it ; and after the argument of the demurrer, in which 
the question discussed was whether the lease was void or 
voidable only as against a remainder-man, the Court 
threw out an intimation that possibly the plaintiff was 
not in a position to avail himself of sect 15 of 3 & 4 
Wm« 4, c. 74, on which he relied, for want of an aver- 
ment in his declaration, to except it from the operation 
of the 41st section ; and leave was then given him to 
amend ^* on the usual terms." The plaintiff accordingly 
drew up and served the rule to amend; and the parties 
afterwards attended before the Master to tax the de- 
fendant's costs. The plaintiff objected to the defendant 
being allowed the costs of pleading over, or to any more 
costs being allowed than 13«. 4dL, the costs of the amend- 
ment of the declaration ; and he relied on a note of what 
had been said by the Court, when the leave to amend 
was granted. The Master, thereupon, directed the tax- 
ation to stand over. The plaintiff then delivered the 
declaration as amended, and the demurrer, with ISs. 4dL 
costs. The defendant sent back the amended declaration, 
with a notice in writing that it had been delivered irreg- 
ularly, and that unless the plaintiff would pay the proper 
costs, he would sign judgment He also gave notice that 
he would abandon his demurrer, and plead to the amended 
declaration. The plaintiff, however, not taking any further 
• step, the defendant signed judgment against him; which 
judgment it was now sought to set aside. 

(a) 1 Saund. 330. 
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Manisiy shewed cause. The judgment is regularly 1849. 
signed. Where the Court allow an amendment after metcIlfe 
demurrer, ** on payment of costs," — and those are the «'• 

^ usual terms," — the opposite party is entitled to all the 
costs to which he is put by the amendment. Thus, if the 
amendment render it no longer safe for him to rely on his 
demurrer, he is entitled to the costs occasioned by with- 
drawing his demurrer and pleading over; if, on the other 
hand, he thinks it advisable still to rely on his demurrer, he 
is entitled to the costs of amending the declaration only. 
Here the defendant gave notice that he would withdraw 
his demurrer and plead to the amended declaration ; the 
plaintiff, however, refused to pay the costs of his so doing, 
and the defendant was, therefore, entitled to sign judgment. 
It is not intended to dispute that the Court may, if it think 
proper, give leave to amend, upon payment of a nominal 
amount only of costs ; Tomtinson v. Bollard (a). But, it is 
submitted, that the Court will not now interfere after 
judgment has been regularly signed, except upon payment 
of all the costs incurred, including those of the present 
application. 

Sir John Bayhy^ in support of the rule. The Court, in 
giving the plaintiff leave to amend ^'on the usual terms,'* 
only meant to put the parties in such a position that the 
question intended to be discussed might be fairly raised. 
If they had intended that the defendant should have leave 
to withdraw his demurrer, they would, no doubt, have said 
so. They never intended to part with the record. At any 
rate, the defendant should have offered to withdraw the 
demurrer when the parties were before the Master on the 
taxation. 

Cut. adv. vult 

The following judgment was afterwards delivered by 

(a) 4 a B. 642. 

VOL. VII. C D. & L. 
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Coleridge, J. — This was a rule to set aside a judgment, 
and all subsequent proceedings. The judgment had been 
signed after notice; and the parties were at issue as to the 
terms, in respect of costs, on which the plaintiff was to be 
allowed to amend his declaration, (which had been demurred 
to), after argument of the demurrer. 

It was an action by the remainder-man against the lessee 
of the preceding tenant in tail. In the declaration, breaches 
were assigned in the nature of waste, without adverting to the 
effect of the 3 & 4 Wm. 4, c. 74. The case was argued on 
the one side, on the ground, that as against the remainder^ 
man the lease was void, though, as against the issue in tail, 
it might have been only voidable, and, if so, that it had been 
set up. On the plaintiff's side, the 15th section of the act 
was relied on, as making the lease absolutely good. After the 
argument, it was suggested for the defendant, that by the 
4l8t section the operation of the 16th section was restrained 
to conveyances inrolled within six months. The declara* 
tion had been drawn without stating the reddendum, so 
that it did not appear that the lease was at rack-rent, and, 
therefore, not within the restraint of the 41st section; and 
the plaintiff had leave to amend ^^ on the usual terms," in 
order, if he could, to introduce that averment The excep- 
tion in the 41st section is for leases of certain duration, 
" where a rent shall be thereby reserved, which, at the time 
of granting such lease, shall be a rack-rent, or not less than 
five-sixth parts of a rack-rent" The plaintiff has now 
re-delivered his declaration, with an averment introduced, 
by which he contends he has brought the lease within the 
exception, and he has assumed that the defendant will still 
demur, and tendered 13«. 4€L costs. 

It seems to me that a leave to amend ** on the usual 
terms," must imply a permission to the party to withdraw his 
demurrer and go to issue, if the amendment made should 
be such as to render that advisable for him. It never can be 
understood that the plaintiff shall be at liberty to introduce 
allegations, which make his declaration good, and are 



V. 

Booth. 
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traversable; but that the defendant shall be bound to 1849. 
demur, and may not traverse them. And as this cannot metcalte 
be maintained, the consequences as to costs must be, that 
they must depend on the course which the defendant elects 
to adopt ; for if he be advised to withdraw his demurrer and 
plead, the expense of his so doing ought to be borne by the 
plaintiff, who, by his defective declaration in the first 
instance, laid himself open to the demurrer, and, by his 
amendment, makes it proper for the defendant to plead. 
The principle on which this proceeds is very well kid 
down by Lord Mansfield^ in Rex v. Philipps (a). 

Here the defendant has made out his bill of costs, on the 
principle that he will abandon his demurrer and plead, and 
has given the plaintiff notice that he means to do so ; nor 
does the plaintiff dispute that he really intends to pursue 
that course. I cannot see any principle on which the 
defendant can be limited to the mere costs of amending the 
declaration. 

The judgment may be set aside ; — but it must be on the 
terms of going before the Master to tax the defendant's 
costs on the above principle, and the plaintiff must pay the 
costs of this rule. 

Rule absolute accordingly. 

(a) 2 Burr. 767. 
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1849. 



Baker v. Cotterill. 

Declaration in A RULE had been obtained in last Easter Term, calling 

assumpsit upon the defendant to shew cause why he should not pay 

~°eJi?iS5„ta, ^^^ several sums of 44Z. 19*. 7^^, and 63 1 6«. 4rf., pursuant 

to which the to an award made in the above cause between the parties. 

defendant had , 

pleaded gene- The following facts appeared upon the affidavits. The 
Bui/psit and* Rction was in indebitatus assumpsit, and the declaration con- 
tained several counts, to which the defendant had pleaded 
the general issue and payment After issue joined and before 
the cause was entered for trial, an order of reference was made 
by consent, by a Judge at Chambers, on the 12th of March 
1849. It ordered ^^ that all matters in difference in this cause 
be referred to the award of," &c, " and that the arbitrator 
cause « to abide shall be attended by Mr. William Thomas, as his attorney, 
The^orfir *^ *® hearing, and"* {a) "shall draw the award.** The costs 
provided « that of the cause were " to abide the event of the award,** and the 

the arbitrator 

costs of the reference and award to be in the discretion of 



payment. 
Aner issue 
joined, ** all 
mattors in 
difference in 
this cause** 
were, by a 
Judge's order, 
referred bj 
consent; the 



shall be at- 
tended by*' 
W. T., "as 
his attorney, 
at the hearing, 
and** (sic) 
«< shall draw 
the award." 
The award 
recited the 
order and the 
employment 
of W. T. to 
draw the 
award, and 
awarded, 
** that there 
is due from 
the defendant ** 
'* to the plain- 
tiff'* the sum of 44/. IPs. 7^ "in respect of all the matters in difierence so refeired to me in 
and by the** ** order of reference,'* &c. 

On shewing cause against a rule for the payment of the sums ^awarded, (under the 1 & 2 Vict. 
c. 1 10, s. 18); Hdd, that the award was good, although there was no specific finding on each 
particular issue ; as it was clearly to be inferred from Uie award that the arbitrator had found 
all the issues in favour of the plamtiff. 

Held also, that the employment of W. T. to draw the award was not a delegation of authority. 

Held also, that it was not neoenary in order to obtain a rule for the payment of the sum 
awarded (under the I & 2 Vict, c 110, s. 18), that the award should contain an order to pay 
the money. 



the arbitrator. The arbitrator, on the 16th of April follow- 
ing, made his award. It recited the order of reference, 
and that the arbitrator had inquired into the matters 
referred, and had employed Thomas, as his attorney, to 
draw the award, and proceeded thus: — " I do hereby award, 
order, arbitrate, and determine, that there is due from the 
defendant William Cotterill, to the plaintiff, Joseph Baker, 
the sum of 44^ I9s. 7^^., in respect of all the matters in 
difference so referred to me in and by the said recited order 

(a) Sic. 
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of reference as aforesaid And I do hereby farther award," 1 849. 
&c., ** that the costs of the reference and of this my award ^'"^'^""^ 
shall be paid by the defendant, William Cotterill, to the »• 

plaintiff, Joseph Baker." 

It appeared upon the affidavits, that the arbitrator had 
been attended by Mr. Thomas, as his attorney, at the 
meetings, and that the award had been drawn up by that 
gentleman. The costs had been taxed at a sum of 632. 6s. 
4dL, and this sum, together with the sum of 442. Ids. 7^, 
had been duly demanded of the defendant, and remained 
unpaid, whereupon the present rule had been obtained; 
against which, 

J, Brawn now shewed cause. First, the award is bad for 
not specifically finding on each of the issues. The costs 
of the cause were **to abide the event;" and therefore the 
aibitrator was bound to find on each issue in the cause. 
In finding a sum due from the defendant to the plaintiff, 
the arbitrator may yet have decided the issues of non 
assumpsit and payment against him on some of the counts 
in the declaration. In Baurke v. Lloyd (a), it was held, 
that where a cause, in which there are several issues, is 
referred, and the costs of the cause are to abide the event, 
the arbitrator roust award specifically on each issue ; and 
that a general award, that the plaintiff had good cause of 
action against the defendant, and that the defendant should 
pay to the plaintiff a certain sum, is bad. So in Kilbum v. 
KSbum (6), where the declaration contained several counts, 
to which the defendant had pleaded non assumpsit, payment, 
and set-off; an award that the defendant was indebted to 
the plaintiff in a certain sum, and that final judgment 
should be entered for the plaintiff for that sum, was held 
bad for not specifically finding on the issues raised on 
each of the counts in the declaration, by the plea of non 
assumpsit. [WiffJitmanf J. — Here, however, the arbitrator 

(a) 10 M. 8i W. 550 ; S. C. 2 Dowl. 452» N. S. 

(b) 13 M. & W. 671 ; S. C. ante, vol. 2, p. 633. 
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finds the sum due 'Mn respect of all the matters in difference 
so referred.'' There were no such words in KUbvm ▼• 
^- KUbum (a). Besides that case differs from the present, inas- 

much as there the reference was of ^*all matters in difference 
between the parties ;" and it might be that the arbitrator 
was of opinion that the plaintiff was entitled to recover in 
respect of matters in difference not included in the actioiv 
although not entitled to recover in respect of those for 
which the action was brought The Court there say, ^ the 
award must either dispose specifically of each issue," ^or 
it must be clearly inferred from it in which way each of 
these issues has been found.*^ In the present case, the 
Court cannot see that the sum awarded to be due must 
have been due in respect of two counts only. [Wight- 
man, J. — The award says it is due " in respect of all the 
matters in difference so referred," which are the " matters 
in difference in this cause." If an award be suflteient when 
it can be ascertained by clear inference how each issue 
has been disposed of, I think that here it may clearly be 
inferred, that unless the plaintiff was entitled to recover 
in respect of each of the counts in the declaration, there 
could not be a sum due to him, ^'in respect of all the 
matters in difference," in the cause.] It is submitted that 
the award means all that is due, not in respect of each 
count, but upon the whole of the matters. [fFiffhtmatif J. — 
Would it be sufficient if he had said, '*in respect of all 
matters in difference in the first, second, third, and fourth 
counts mentioned ?"] Perhaps that might have been good. 
[JFiffhtman, J. — I think that the words which he has used, 
mean the same thing.] There is no case in which the 
language used has been the same as in the present In 
Stonehewer v. Farrar (&), this Court affirmed the principle 
laid down in Kilbum v. Kilbum; although indeed it was 
not necessary to decide the point Lord DenmaUy C. J., 
there says, *^ all arbitrators would do wisely by finding 

(a) 13 M. & W. 671 ; S. C. aiUe, vol. 2, p. 633. 
{b) 6 Q. B. 730, 740. 
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distinctly on each iasue: though I do not say that, where 1S49. 
this is not done, the award may not raise so clear an infer* Baker"^ 
ence of a finding on each issue as to exclude the objection of ^ ^^ 
uncertainty. But it is better to avoid any such question (a). 
[He also referred to Enghmd v. Damson (ft).] 

Secondly, the award states on the face of it that it is 
drawn up by Thomas, the attorney of the arbitrator, and 
not by the arbitratcMr himseUL That is a delegation of 
authority which vitiates the award. The reference may 
probably have been intended to authorize the award being 
so drawn up, but it b at any rate obscurely worded, and 
the grammatical construction of the words as they stand is, 
that the arbitrator shall draw the award. [Wightmatif J. — 
I do not think that there b anything in the objectioD. 
"Drawing" the award must merely mean putting the 
finding of the arbitrator into proper form and language]. 

Thirdly, there b no order on the defendant to pay the 
money. It has been decided that where there b no 
order to pay the money, the Court will not enforce the 
payment by means of an attachment ; In Re Seaward v. 
Howey (c); and the remedy now sought under 1 & 2 Vict 
c 110, s. 18, b merely substituted for an attachment, and 
requires the same formalities. It is clear, that all that the 
Court will do in cases of this kind, b to order what the 
award orders; Jomn v. /FilUanu {d). 

J. Russdl, in support of the rule. As to the last point, 
in Edgell v. DaUimore (e), where an attachment was re- 
fused on the ground that the award, which found the debt, 
contained no order to pay ; the dbtinction was drawn 
between an attachment, which was a criminal proceeding, 
and a civil proceeding like the present; and has been con- 

(a) See Hobton v. Stetbort, (c) 7 Dowl. 318. 

mUe, vol. 4, p. 589, and note (a) (,d) II A. & £. 175 ( S. C. 4 P. 

fitrif V. THppet, 1 Wms. Saund. & D. 217. 

33, 6th ed. (e) 3 Bing. 634 ; S. C. 11 Moore, 

{b) 9 Dowl. 1052. 541. 
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1849. standy acted on since. [He was then stopped by the 
"l^:!!^ Court] 

V, 
CoTTFRILL. 

WiGHTMAN, J. — I think that there is no weight m any 
of the objections that have been uiged, and that this rule 
must therefore be made absolute. 

It has been sought to support the first objection by cases 
which are not exactly in point The cases of KUbum v. 
Kilbum (a), and Stonehewer v. Farrar (A) merely decide, 
that where a cause and oJl matters in difference are referred^ 
and there are several issues, <* the award must either dispose 
specifically of each issue," '* or it must be clearly inferred 
from it in which way each of these issues has been found." 
I think that applying that rule, to the present case, I must 
take it as clearly to be inferred fi'om this award, that the 
arbitrator has decided all the issues in favour of the plaintiff. 
The declaration contains several counts, to which the 
defendant has pleaded the general issue and payment; and 
the award finds that ^* there is due from the defendant" to 
the plaintiff, a certain sum. The above mentioned cases 
however, were relied on as shewing, that where there are 
several counts, to which there are pleas of the general 
issue and payment, an award of a sum generally, without 
finding on each count, is bad. If, therefore, the award in 
the present case had stopped here, I should have felt bound 
*by those decisions; but it goes on to say, ^*in respect of all 
the matters in difference so referred to me in and by the 
said recited order of reference as aforesaid," &c. I think, 
therefore, that I must hold by necessary intendment that 
the arbitrator has awarded in respect of all the matters in 
difference in the action, there being none other referred to 
him, and, consequently, in respect of all the issues. The 
award is therefore good, and the rule must be made 
absolute. 

Rule absolute. 

(a) 13 M. 5c W. 671 ; S. C. ante, vol. 2, p. 633. 
{b) 6 Q. B. 730. 
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Andbbson v. Botnton. 



(/n thefuU Court) 

X HIS was an action to recover the amount of an Where a 

attorney's biU, to which the defendant had pleaded, ^^^Se by*^*"' 

amongst other pleas, that no signed bill had been delivered, «>n«ej»tto 

pursuant to 6 & 7 Vict, c 73, s. 37. At the trial, which actions against 

took place before the Lord Chief Baron, at the Summer ants who have* 

Assizes at York, 1847, the following facts appeared. The JJoyed^^hr* 

defendant was a shareholder in a joint stock company, called ««»« attorney, 

. upon their 

^ The Yorkshire Agricultural and Commercial Banking undertakinff 

Company." The company having got into pecuniary diffi- y^y ^^ J^^^^ 

colties, gave a warrant of attorney in the name of Wood, o^^thefonSer 
their public officer, to Esdaile and others, as trustees of to consolidate 

the London and Westminster Bank for 50,000£ Judgment joint retainer 

was signed upon this warrant of attorney, and writs of scire ^J^* of the 

&cias were issued upon this judgment asainst the defendant attorney, and 

r J "-0 ... . they are jointly 

and seven other shareholders. Declarations in scire fiusias liable to him 

were delivered to these parties, to which they pleaded that of the action 

the judgment was obtained through fraud, and that the ^^^n^ttJ^f^s- 

plainti£b had sued out execution against another member bill of costs » 

, , sufficient 

for the original debt, whom they had taken in execution within the 

and afterwards discharged. Issue having been joined upon y^^^ \ ff^ 

these pleas, the following order to consolidate the actions CQ^V^*d° 

was made by a Judge at Chambers. cause in which 

- , _ , ^ _, the business 

*^ In the Exchequer or rieas. is done are so 



Esdaile and Others t;. Lund, * 
Same v. Fawcett, 
Same v. Boynton, 
Same v. Ellis, 



Upon hearing the at- rattle" "^ 

tomeys, &c., on both client, with the 

' bill alone, to 

sides, and by consent, take advice as 

I do order that, upon St^ugf Ae 



Same v. Wyrell, ( consent of the defendants ^f'^^^j^lfi^^ 

Same t?. Postlethwatte, in the seven last men- is not given. 

Same r. Leef, 
Same v. Harworth. 



tioned causes, to be bound 
and concluded by the 
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1849. verdict and final judgment in the first mentioned cause, all 

^7 v~~^ proceedings in the last mentioned causes shall be stayed 
Anderson . . . . 

9. until after the trial of the first mentioned cause ; and in 

case final judgment shall pass for the plaintifis in the said 
first mentioned action, they shall be at liberty to tax their 
costs in such last mentioned actions, and to sign judgment 
against the defendants therein. Dated," &c. 

The first mentioned action of fisdaile and Others v. Lund 
was afterwards tried, and a yerdict passed for the plaintifis 
on the first, and for the defendant on the second issue. 
Judgment was subsequently entered for the plaintifis on the 
second issue also, non obstante veredicto. 

The present plaintifis, who had been severally employed 
by the defendant Lund, and also by the present defendant 
Boynton, as attorney to defend the actions agiunst them, 
subsequently delivered a bill of costs to the defendant, 
including the costs in the above actions incurred subse- 
quently to the consolidation rule; but the Master, upon 
taxation, disallowed those costs, and only allowed the costs 
of the defendant in the action of Esdaile and Others v. 
Boynton, up to the time of the consolidation. 

The bill of costs was headed ** Mr. John Boynton to 
R. H. Anderson. In the Exchequer of Pleas.** It con- 
tained items in respect of the several writs of scire facias, 
but did not mention the name of any cause. It shewed, 
however, that the writs were issued upon a judgment 
obtained against the York Agricultural Bank, that they 
were consolidated, and that one of them was tried, but 
not which. It did not upon the first mention of the judg- 
ment, state the title of the original cause, <* Esdaile and 
Others v. Wood, public officer, &&," but it did so in a 
subsequent item of the bill, where a chaige was made for 
a copy of the judgment 

The present action was brought to recover the amount 
of the costs so disallowed by the Master. The jury, by 
direction of the learned Judge, found a verdict for the 
defendant, but liberty was given to the plaintiff to move 



0. 
BoYNTONr 
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to enter a yerdict for the amount claimed ; and a rule nisi 1849. 
having been obtained accordingly, Anderson 

&tmclesy Bhssy and CowUng^ shewed cause (a), and con- 
tended, first, that the defendant was not liable for these 
costs, on which point they referred to Doyk v. Anderson (ft) ; 
and secondly, that no sufficient bill within the 6 & 7 Vict, 
c 73, 8. 37, had been delivered, as to which they referred 
to Lewis V. Primrose (c), and Ivimey v. Marks (df), 

Martin and Reed^ in support of the rule, referred to 
Crawder v. Shee (e) ; Martindale v. Falkner (f) ; Engkheart 
V. Moore (g). 

Cur. adv, vult 

Lord Dehman, C. J., afterwards (A) delivered the judg- 
ment of the Court (t). — The first question raised by 
reserving leave to enter a verdict for the plaintiff was, 
whether there was evidence to support the contract declared 
on, vi&, that the defendant had contracted to pay the 
plaintiff the costs incurred on the trial of the scire facias 
of fisdaik and Others v. Lund. It appeared that separate 
writs of scire facias had issued against seven defendants 
at the suit of Eedaile and Others, and in those suits we 
gather firom the learned Judge's notes, that the present 
plaintiff was retained as attorney for each defendant, — 
at all events as attorney for Lund, and for Boynton, the 
present defendant In the progress of those suits, the 
pUdndffi proposed to the defendants to consolidate all 
the actions into one, and to try the case of Esdaile and 
Others v. Lund for the purpose of saving expense ; and to 
this proposal the defendants agreed. Accordingly, a con- 

(a) In Easter Vacation, 1848. (/) 2 C. B. 706; S. C. ante, 

{b) 1 A. & E. 635 ; S. C. vol. 3, p. 600. 

4 N. & M. 873. (ff) 16 M. & W. 548 ; 8. C. 

(c) 6 Q. B. 265. ante, vol. 4, p. 60. 

id) 16 M. & W. 843 ; S. C. (A) In last Hilary Term. 

ante, vol. 4, p. 709. («) Lord Denman, C. J., Patte- 

{e) 1 Campb. 437. fon, J., Wightman, J., and Erie, J. 
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1849. solidation rule was obtained, and a trial had under it, and 
Anobrson *^® ^^^ '^^ question were so incurred. It thus becomes a 
^ «• question of fact, what was the efiect of this agreement to 

consolidate ? As between party and party, all the defend- 
ants agreed to incur the liabilities of joint defendants. 
If the verdict were against Lund, the plaintiffs would be 
entitled to sign judgment in each suit As between the 
defendants, the consideration for the agreement is the 
saving of costs, in having one trial instead of seven, and 
all would not have this consideration, unless the costs of 
the defendant selected for trial should be shared by the rest 
Among themselves, they appear to agree to stand in the 
relation of joint defendants. Then, with reference to their 
attorney, we think it reasonable to infer that they agree to 
take the liabilities of joint defendants, and to be jointly 
responsible to him for his services. There would be no 
doubt but this would be a correct construction, if the seven 
defendants, on being served with seven writs, had jointly 
retained the attorney to consolidate and try one case only ; 
but it is said that a different construction must prevail if 
there have been separate retainers ; because the parties to 
an existing contract cannot be changed ; and the defendant 
contends that the costs in question were incurred under a 
contract between Anderson and Lund, to which he was no 
party. The answer is, that a contract may, at any time, 
be altered either in its terms or as to the parties, and that 
the legal effect of an alteration is to substitute the altered 
for the original contract In this case, we think we may 
give effect to the expressed intention of the parties, by 
holding that the separate retainers were determined, when 
the consolidation was agreed on, and a joint retainer then 
given. 

Another question was, whether the bill delivered was 
sufficient, inasmuch as it did not specify the name of the 
cause in which the business was done. The bill was headed 
** defendant debtor to plaintiff," and the Exchequer of Pleas 
was specified as the Court, and the statement of the items 



BOYNTON. 
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shewed clearly that a judgment had been recovered by the 1840. 
London and Westminster Bank against the York Agricultural andebbon 
Bank ; that writs of scire facias were then issued against the 
defendant and some other shareholders of the latter bank ; 
that they were consolidated, and that one of them was tried, 
but the bill did not name which scire facias was tried, the 
name of ^'Esdaile and Others v. Lund" not being men- 
tioned in the bill, and the technical name of the original 
cause in which the judgment was recovered, viz., ** Esdaile 
and Others v. Wood, public officer, &&," was not mentioned 
when the judgment was first described, though it is stated 
in a subsequent item in respect of a copy of the judgment 
It was contended for the defendant, that the name of the 
cause, as well as of the Court, must be specified ; Lewis v. 
Primrose {a) ; Engleheart v. Moore (b) ; Immey v. Marks (c)» 
But the result of the cases appears to be, that the Court and 
the cause must be so specified as to enable the client, with 
the bill alone, to take advice upon taxation ; and in this 
case enough appears to be stated to efiect that purpose. 
The Court is named, and the original cause is pointed out 
by a description more intelligible to the client than the 
technical name; — the parties to the first action, being 
probably better known by the name of the bank than of 
the trustees or public officers, — and the technical name 
is given where the copy of the judgment is mentioned. 
With respect to the proceedings in scire fistcias against this 
defendant and others, the technical name of the scire facias 
brought to trial would not facilitate advice as to taxation ; 
and we cannot discover any reason for thinking that the 
particulars which are given are insufficient for the purposes 
fer which the delivery of a bill is required The rule must, 
therefore, be absolute for entering a verdict for the plaintiff 
for the amount of the bill. 

Rule absolute. 

(a) 6 a B. 266. (c) 16 M. & W. 843 ; S. C. 

(&) 15 M. & W. 548 ; S. C. on/tf, vol. 4, p. 709. 
anitt vol. 4, p. 60. 
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1849, 

Jordan v. Binck£& 
{InthefuU Court) 

A writ of fi. A. RULE had been obtained, calling on the plaintiff and 
•• immediately the sheriff of Middlesex to shew cause why a levy made by 
^oD^there^,- the sheriff under a writ of fi. fe. on the 12th of March, 1849, 
IB not executed should not be Set aside, and the amount levied returned to 

aner a levy of 

part only of the defendant. 

doned ; bat The plaintiff had obtained judgment i^nst the defendant 

StSn^^r/' '^ tb« ab<>ve «^^o»» ^^ issued a writ of fieri facias, dated 
lapse of several the 6th of June, 1838, returnable « immediately after the 

years, if the , 

writ still re- exeeution thereo£^ A levy was made on the defendant's 
hinds, proceed goods, but onlj a part of the amount indorsed could be 
!^*aSdw*of *®^^^* O" *« 12th of March in the present year, a 
^amount fiuther levy had been made under the writ; upon which 
the present rule had been obtained. 

Ltuh shewed cause on behalf of the plaintiff. Befete the 
Stat. 3 & 4 Wm» 4, c. 67, & 2, which enacts, that every writ 
of execution shall be made returnable ** immediately after 
the execution thereof" a writ of fieri facias was returnable 
on a day certain, and the sheriff might make any number of 
levies before the day named. The statute in altering the 
return of the writ, with a view of preventing the necessity 
of issuing several writs, has left the sheriff the same power 
of executing it as befbre« Formerly, a party issuing a new 
writ was bound to recite in it how much had been levied 
under the prior writ; Chapman v. BowIby{a); but now a 
new writ is unnecessary. The writ of fieri facias is now 
analogous to a writ of sequestrari fecias, which the bishop 
always retains in his hands until he has levied the whole 
sum, or is ruled to return the sum received under it 

(a) 8 M. & W. 249 ; S. C. 1 Dowl. 83, N. S. 
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The defendant might at any time haye ruled the sherlfiP to 1849. 
retom the sum levied. The Legislature clearly contem- 
plates the case of the writ remaining in the hands of the 
sheriff for a future levy, after a part only has been levied ; 
for the 3 & 4 Wul 4, c. 99, s. 7, enacts that the sheriff, at 
the expiration of his year of office, shall make out and 
deliver to his successor a list of *^ all writs and other process 
in his hands not wholly executed by him;" and shall 
tnmafer to the incoming sheriff all such writs and process 
[He referred also to Simpson v. Heath (a) ; Greenshidds 
V. Harris (b) ; and Lewis v. Hohnes (c).] 

BureheH shewed cause on behalf of the sheriff. 

BranoDdlt in support of the rule. Since the 3 &4 Wm. 4, 
a 67, the sheriff should seize all the goods of the defendant 
in his bailiwick at once ; and it was never meant that he 
should keep the writ in his hands for several years after 
making a levy, in order to seize property subsequently 
acquired. [Lord Denman, C. J. — ^The defendant could 
have ruled the sheriff to return the amount levied under 
the writ] It is unusual to do so. The words ** not wholly 
executed" in the 3 & 4 Wm. 4, c. 99, s. 7, do not neces- 
sarily refer to a case like the present They may apply to 
the case of a writ of ca. sa. against two defendants, executed 
only as against one; or to cases where the right to the goods 
seized is disputed. 

Lord Denman, C. J. — This cannot be said to be a writ 
^wholly executed" until all that is due under it has been 
levied. It seems to me that there cannot be any line drawn 
short of a complete execution. The defendant might have 
ruled the sheriff to return the amount levied under the 
writ He has, therefore, no right to complain. 

(a) 6 M. & W. 631 ; S. C. 2 DowL 272, N. S. 
7 DowL 832. (c) 10 Q. B. 896. 

(6) 9 M. & W. 774 ; S. C. 
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1849. 



Jordan 

9. 
BlNCKES. 



Patteson, J. — It seems to me we cannot put any limit 
to the sheriff^s power to levy under a writ which is not 
completely executed. Under the old practice, writs of fi. fiu 
were returnable on a day certain ; and although a sheriff 
was bound to seize at once all the goods of the defendant 
which he could find, yet if the writ was not satisfied, and 
any of the goods of the defendant came into his bailiwick 
before the return day, he was bound to take them. I think 
the same rule ought to apply to a writ of fi. fii. since the 
statute. 



Erle, J. — I am of the same opinion ; and I found my 
judgment upon this, that I do not see how to put any 
practicable construction on the statute so as to impose a 
limit to the operation of the writ short of a complete exe* 
cution. 

Rule discharged. 



Habvet V, Lankester. 

J HIS was a rule to set aside a demurrer as frivolous. 

Trespass. The declaration stated ^'that the defendant 

heretofore," ^' to wit, on," &c., *^ broke and entered a certsdn 

shop, rooms, and apartments of the plaintiff, part and parcel 

of a house, &c., and stayed and continued therein, making 

sheriff ^ noise and disturbance for three days then next following. 

The defendant justified as sheriff, that he had a writ of 
fi. & to execute against the goods of one H., and that by 
the leave and license of the plaintiff, the outer door being 



To a declara- 
tion in trespass 
for breaking, 
&c. a shop, 
rooms, and 
apartments of 
tne plaintiff, 
the defendant 

E leaded that 
e was 
and as sheriff 
had a writ of 
fi. fa. against 
one H., and 
that by the 
leave of the 
plaintiff, the 

outer door being open, he ''entered the same shop in the declaration mentioned, (the same shop, 
rooms, and apartments in the declaration mentioned being one and the same shop, and not 
different rooms and apartments),*' to inquire, &c. The plaintiff replied de injuria, and new 
assigned that the defendant broke, &c., *< two other rooms and apartments, to wit, a room called/* 
&&, *' being other rooms in the declaration mentioned, besides, and diflferent from, and other than, 
the said shop in the plea mentioned.*' The defendant having demurred specially on the ground, 
amongst others, that the new assignment was a departure from the declaration, and that it was 
an aigumentative traverse of the allegation in the plea that the shop, rooms, and apartments 
mentioned in the declaration, were one and the same shop ; the Court, upon motion, set the 
demnrrer aside as frivolous. 
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open, he ^'entered the same shop in the declaration men- 1849. 
tioned, the same shop, rooms, and apartments in the harvky 

declaration mentioned beinir one and the same shop, and , ^' 

1 Lankebtbb, 

not dmerent rooms and apartments, for the purpose of 
inquiring" if H. had goods there, and stayed for that 
purpose a short and necessary time, to wit, five minutes 
then next following, "which are the same supposed tres- 
passes in the declaration specified." 

The plaintiff replied that the defendant of his own wrong, 
and without the leave and license of the plaintiff to him for 
that purpose first given and granted, committed the tres- 
passes in the said plea mentioned. 

She also new assigned that she brought her action not 
only for the trespasses in the plea mentioned, but also for 
that " the defendant continued in the said shop for a further 
and much longer space of time" than in the plea mentioned, 
and ** after the expiration of the alleged short and necessary 
time for the purpose" therein mentioned, " to wit, for the 
space of three days, omitting five minutes, residue of the 
said time in the declaration mentioned ;" " and also at the 
same time when,"&c, " with force and arms, &c., broke and 
entered two other rooms and apartments of the plaintiff, 
that is to say, a certain other room behind the said shop, 
called the wareroom, and a certain other room behind the 
said shop, called the kitchen, in and parcel of the said 
dwelling-house and premises in the declaration mentioned, 
being other rooms and apartments in the declaration men- 
tioned, besides, and different firom, and other than, the said 
shop in the plea mentioned, and stayed in the said other 
rooms and apartments making such noise," &c., " as in the 
declaration mentioned," " for the said space of three days 
therein in that behalf mentioned," " which said trespasses so 
newly assigned are other than and different to those in the 
said pica mentioned and therein attempted to be justified," 
&C. Verification, &c. 

The defendant thereupon demurred specially upon the 
following grounds, amongst others; that the replication. and 

VOL. vn. D D. & L. 
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1849. new assignment were double, and attempted to enlarge the 

^^^''^ ' cause of action in the declaration mentioned ; that the new 
Harvey 

9. assignment was a departure and an argumentative traverse 

of the allegation in the plea, that the shop, rooms, and 
i^jartments were one, and the same shop, and not other 
or different rooms and apartments; and that such allegation 
ought to have been traversed directly. 

Mantaffue Smith shewed cause. Only one act of breaking 
and entering is alleged in the declaration, and that is justi- 
fied by the plea. The plaintiff cannot therefore new assign 
a fresh breaking of ^* other rooms in the declaration men- 
tioned," than those justified by the plea. [Wightmany J. — 
The plea alleges that *' the shop, rooms, and apartments, in 
the declaration mentioned" are ^^one and the same shop, 
and not different rooms and apartments." Could the 
plaintiff have traversed this allegation ? If the defendant 
did more than break and enter one shop, he must justify 
more ; if he did not, he will not be prejudiced by this new 
assignment.] A single breaking is all that is alleged in the 
declaration, and to new assign that it is several, is a depar- 
ture. A shop may consist of several rooms. [Wightnum, J. 
— I cannot take judicial cognizance of that If the plaintiff 
had merely traversed the allegation in the plea, he would 
have been confined to proof of a trespass committed in the 
shopb His only safe course, if he relied on a trespass in a 
room different from the shop, was to new assign.] 
[He referred to Cheadey v. Barnes (a); Jitkenkead v* 
Blades (ft), and Vwian v. Jenkin (c).] 

Maynard in support of the rule. The quae est eadem in- 
cludes time and place, and if the plaintiff had merely traversed 
the plea, he would have been precluded from shewing a tres- 
pass except in the shop. [He referred to 1 Wms. Satmd. 
300 b, in notis^ 6 th ed. ; and Bracegirdh v. Peacock {dy\ 

(a) 10 East, 73. (c) 3 A. & E. 741 ; S. C 5 N. 

{hy b Taunt. 198; S. C. 1 & M. 14. 
Marsh. 17. (c^) S Q. B. 174. 
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WiOHTKAH, J. — I think that, according to the cased 1849. 

which have been cited, the plaintiff was entitled to reply ^"harveT' 

mid new assign as he has done. The rule must therefore •• 
be absolute (a). 

Rule absolute. 



(a) The defendant to have liberty to plead within a fortnight; the 
costs of this application to be costs in the cause. 



Lankestee. 



Bbown, Clerk, v, HurcHmsoM and Others. 

JL HIS was a rule calling upon the defendants to shew Wbera tipon 
cause why they should not pay to the plaintiff the costs of JJn^*°^e"^ 
the above action, and the costs of the application. ^ & 7 Wm. 4^ 

It appeared that this was a feigned issue by way of tbe defendants 
appeal i^^nst a decision of an assistant tithe commissioner, m^L in^re- 
under the 6 & 7 Wm. 4, c. 71, s. 46, (the Tithe Commu- S^^^Jd^tUr 
tation Act), to try the existence of a modus, which the Jury negatived 
defendants set np as applying to a whole township (which the diBtrict 
included a large tract of uninclosed land), except glebe ^*^Sk^or"* 
lands, lands inclosed under an act of Parliament, and a Pf^s ^^^ . 

, Court ordered 

farm called F. At the trial, the jury found that there thedefendanu 
was a modus of the amount alleged by the defendants, costoofthe 
but that it did not extend to the uninclosed lands. An *<^^i^ 
application was made to the Judge to amend the issue, 
but he refused to do sa The following special finding 
wasiy however, entered on the record, under 3 & 4 Wm. 4, 
& 42. *' Verdict for the plaintiff on the issue ; and that 
payments were made for aU the inclosures except R, 
except the inclosures under the act, and except the glebe, 
amount of modus i6L Ids. 2d. f thus finding that the 
modus did not cover the whole township, with the ex- 
ceptions mentioned in the defendant's plea. The special 
finding was afterwards expunged by order of the Court of 
Queen's Bench on motion, and a verdict entered generally 

J> 2 
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1849. for the plaintiff on all the issues. The present rule was 

"browiT' subsequently moved for under the 6 & 7 Wm. 4, c. 71, s. 46, 

»• which enacts, that the costs of every such action shall be in 

and Others, the discretion ot the Court. 

Knowles shewed cause. The costs of the action are in 
the discretion of the Court; and the only question is, 
whether the jury having found the modus as to part of the 
district in favour of the defendants, the Court will order 
them to pay the costs of the whole action. 

Manistyt in support of the rule, was not called upon. 

Erle, J. — ^If the defendants relied upon the modus as 
applying only to part of the district, they should have so 
limited their claim. The rule must be absolute. 



(a) See MacCarthy v. Nepean, 
6 Q. B. 252; and Lewis v. Hold- 
ing, 2 M. & G. 275 ; S. C. 3 Scott 



Rule absolute (a). 

N. R. 191 ; 9 Dowl. 652, there 
referred to. 



Ex parte Senior. 



In re The South Yorkshire, Doncaster, and Goole 

Railway (!!ompany. 

Where pro- A RULE had been obtained calling on the South York- 
arbib^'^i/ shire, Doncaster, and Goole Railway Company to shew 
8"&*9 Vict, cause why a writ of mandamus should not issue directed to 

c 18, s. 23, 

et M^., have 

proved abortive in coiuequence of the non appoiotment of an umpire within the time limited by 

the statute, the owner of the land is not bound to proceed anew under the 68th section :^ bat 

in the event of a refusal by the company, is entitled to a mandamus to compel them to issue 

their warrant to summon a jury to assess compensation. 

In such a case, a neglect to issue the warrant, after a demand made upon the solicitors of the 
company, is a sufficient refusal to entitle the claimant to the writ. 
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them, commanding them to issue their warrant to summon 1 849. 
a jury to assess compensation, under the Lands' Clauses E^^^arT^ 
Consolidation Act, 8 & 9 Vict c. 18, for certain land Senior. 
required by the company. 

The following fieicts appeared upon the aflSdavits. In 
May, 1848, the railway company requiring certain land in 
the occupation of Mr. Senior, for the purposes of their 
railway, gave him the proper notice under the 18th section 
of 8 & 9 Vict c 18, the Lands' Clauses Consolidation Act, 
that they were willing to treat for its purchase. Mr. Senior, 
in the following month sent in his claim, and signified his 
election ilddcr the 23rd section of the act to proceed by 
arbitration. Two arbitrators were accordingly appointed, 
but some delay took place in their meeting, and when they 
did meet, they could not agree on the appointment of an 
umpire as required by the 27th section. An application 
was then made to the Board of Trade, under the 28th sec- 
tion, to appoint an umpire, but was refused on the ground 
that they had no power to do so, as more than three months 
had elapsed since the appointment of the arbitrators. A 
few days afterwards, namely, on the 1 9th of February, 
1849, the claimant's solicitor wrote to the solicitors of the 
company, formally demanding that the company should 
issue their warrant to the sheriff to summon a jury to settle 
and assess the compensation due to the claimant, and, as a 
preparatory step, should forthwith give the notice required 
by the act before issidng such warrant; and giving notice 
that in the event of their neglecting to do so for one week, 
an application would be made to this Court for a mandamus 
to compel them to issue such warrant and give such notice. 
On the 20th of April following, a notice of relinquishment 
of the right and intention of the company to take the land, 
was sent by the company'^ solicitors to the solicitor of the 
claimant It recited the company's original notice to treat 
for the purchase of the claimant's land, and that in conse- 
quence of certain deviations from the line of railway as 
originally proposed, the company would not require the 



38 CASES ON POINTS OF PRAenCE, Q. B. 

1849. claimant's land; and stated that they therefore withdrew 
ExTwte ^^^^ original notice to treat, offering to pay all costs l^ally 
Seniob. incurred. No other demand had been made upon the 
company to issue their warrant, than the one above- 
mentioned ; nor was there any direct refusal in terms 
upon the part of the company stated. It appeared upon 
the aflSdavits that the company had a secretary. 

«/*• S. Worthy and WelU shewed cause. The proceedings 
by arbitration in this case having failed, the claimant was 
bound to proceed under the 68th section of the act The 
sections 18 to 23, regulate the proceedings where the com- 
pany give notice of their intention to take the lands. The 
83rd section enacts, that ^^ if when the matter shall have 
been referred to arbitration, the arbitrators or their umpire 
shall for three months have failed to make their or his 
award, or if no final award shall be made, the question of 
such compensation shall be settled by the verdict of a juiy 
as hereinafter provided." The latter words refer to the 
68th section, which requires the company to issue their 
warrant to the sheriff to summon a jury to assess compen- 
sation within twenty-one days after receiving a notice from 
the claimant for that purpose ; which notice is to contain a 
statement of ''the nature" of the claimant's ''interest" in 
the land and the " amount of the compensation so claimed." 
The claimant here has not brought himself within the 
terms of the section, for he has not given a sufficient notice 
to the company. The notice relied on contains no state- 
ment of the claimant's interest or of the amount chumed, 
as required by the 68th section. Besides, it \& given to 
the company's solicitors; whereas it ought to have been 
served according to the 134th section at the company's 
offices or on their secretary. Even if there was a sufficient 
notice properly served, there has been no direct refusal on 
the part of the company to issue their warrant, upon which 
to found an application for a mandamus; and the only 
remedy of the claimant, if any, is by action. 
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Knowksy in support of the rule. It is a mistake to aup- 1849. 
pose that the 68th section in any way relates to proceedings ^ ^^ 
like the present It has reference to a totally different Senior. 
state of circumstancesy namely, where the company have 
taken land for the purposes of their act, without any 
previons offer to purchase; and the words *^ hereinafter 
providedt" in the 23rd section may be referred to other 
sections^ such as the 38th and following sections. The 
only question then is, has there been a sufficient demand 
and refusal? The demand is sufficiently served on the 
attomies of the company. If they are the company's 
agents for the purpose of giving a notice of relinquishment, 
they must be their agents to receive notices like the pre- 
sent. The 134th section applies only to proceedings '^at 
law or in equity." [JV^htman^ J. — I do not think so.] 
As to there being no reftnal on the part of the company, it 
is not necessary that there should be a direct refusal if the 
Court can infer a refusal from their neglect 

JfUkgy amicus curias, mentioned the case of Reg. v. South 
Eastern Railway Ccmpamf (a), in which he had relied on 
a similar objection to the one now taken ; but the Court 
held that the only notice necessary to be given was one 
that would satisfy the Court that there had been a n^lect 
by the company to perform their duty. 

WiGHTMAN, J. — The Master (ft) informs me that in the 
case cited^ it was held that no precise or formal notice was 
required to be given, but merely that enough should appear 
to satisfy the Court that the company refuse to issue their 
warrant I think it is sufficiently shewn, in the present 
case, that the company refuse to issue their warrant, and 
therefore, it must be governed by the case cited. 



(a) Q. B. Hilary Term, 1849. Not reported. 
{h) Master AodtfMOfi. 



40 CASES ON POINTS OF PRACTICR, Q. B. 

1849. With respect to the 68th section, I think it is clear that 

Ex parte ^^ Section does not apply to a case like the present. 
Senior. Mr. Senior is in the same situation as if he had not 

agreed to submit the matter to arbitration, in which case 
it was for the company to issue their warrant Enough 
appears to satisfy me, that they have not done so, and the 
rule for a mandamus must, therefore, be made absolute. 

Rule absolute. 



Doe d Harrison v. Lough. 
[This case is reported, ante voL 6, p. 270.] 



In re a Plaint or Action in the County Court of 

Staffordshire, 
Between Walter Yates, Plaintiff, 

and 
Sarah Palmer, Defendant 

[This case is reported, ante vol. 6, p. 283.] 



The Surveyors of the Highways in the Parish of 
Bletchingdon v. H. Peyton and H. Styles, Esquires, 

and the Rev. Thomas Dand. 

[This case is reported, ante voL 6, p. 288.] 
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COURT OF EXCHEQUER. 



Kxtnitg Sttnt. 



IN THE TWELFTH YEAR OF THE REIGN OF VICTORIA. 



In re The Hammersmith Rent-Chabge. 1849. 

M^USH bad obtained a rule on bebalf of a person named By the Tithe 
Jobn Holt, calling upon tbe vicar of Hammersmitb to sbew AcTce^ 7° 
cause wby an order of Flatty B., of tbe 29tb of September, J^J^/'j^V*' 
I8489 sbould not be rescinded, and wby all subsequent provided, that 
proceedings had thereon sbould not be set aside, with costs, charge ahall 
It appeared from the affidavits that an order had been ^d unrna? 
made by that learned Judge, for a writ to issue directed ^^^ ^V^ 
to the sheriff of Middlesex, requiring the sheriff to summon next after any 

half* TeaFi V 

a jury to assess tbe arrears of rent-charge apportioned on day of pay- 
lands, numbered 1364, 1365, in the plan annexed to tbe Sere s^ be 
Hammersmith apportionment, pursuant to tbe statute no sufficient 

6 & 7 Wm. 4, C. 7 1, SS. 82 and 85. premises liable 

The order bad been made ex parte upon affidavits stating ther^tt™^ 
that the rent-charge was in arrear, and that there was no ^^ ***of Ae* 
sufficient distress on the premises liable to the payment of Judges, upon 

^ ^ "^ affidavit of the 

facts, to order 
a writ to be issued directed to the sheriff of the county, requiring him to summon a jury to 
assess the arrears of rent-charge remaining unpaid. 

Hdd, {Parke, B., dissentiente), that upon production of a sufficient affidavit of the f<i>f^,<^ 
Judge may grant such order ex parte, ana that no previous summons or notice to the parties is 
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1849. ^he rent-charge. The two allotments referred to in the order 

l^ were in the occupation of Holt, as tenant, who had allowed 

Rammer, th© rent-charee to fall into arrear, without the knowledge 
BMiTH Rent- ^ ^ 

ChabgbI of his landlord. The allotments were numerous, and many 
of them of trifling amount The sum apportioned in respect 
of the lands in question was only 6s. 6d. 

Huffh Hill shewed cause (a). He referred to In Be 
CamberweU Rent- Charge (&). 

Lush and BomUy in support of the rule. They cited 
the following cases ; Rex v. Benn (c) ; Capel v. ChUd (d) ; 
Harper v. Carr {e) ; Painter v. T%e Liverpool Oil Gas Light 
Company ( jf ) ; Gibbs v. Stead (^). 

Cur. adv. vtdt 

The learned Judges, differing in opinion, now delivered 
their judgments seriatim. 

Platt, B. — In this case a role nisi had been obtained 
to rescind an order made by me on the 29th of September 
last, under the 82nd section of the 6 & 7 Wm. 4, c. 71. 
The question raised, and upon shewing cause, discussed, 
was, whether upon an aflSdavit stating that the rent-chai^ 
was in arrear and unpaid for the space of ferty days next 
after the half-yearly day of payment, and that there was no 
sufficient distress on the premises liable to the payment 
thereof, that order ^ould have been made ex parte. 

The 81st section of the act authorizes the person entitled 
to the rent-chaige, in case it shall be in arrear and unpaid 
fi)r twenty-one days next after the half-yearly day of pay- 

(flO The arguments of counsel (e) 7 T. R. 270. 

appear sufficiently in the judg- (/) 3 A. & £. 433 ; S. C. 6 N. 

ment of the Court. & M. 736. 

(6) 4 Q. B. 151. iff) S B. ft C. 528 ; S. G. 2 M. 

(c)6T. R.198. &R.547. 

(d) 2 C. & J. 558. 
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ment, and he shaQ have given ten days' notice in writing to 1849. 
the tenant in poesession to distrain upon the land liable to j^^ 
the payment thereof. And by the 82nd section it is enacted. Hammbb. 
** that in case the said rent-charge shall be in arrear and Charor. 
unpaid for the space of forty days next after any half-yearly 
day of payment, and there shall be no sufficient distress on 
the premises liable to the payment thereof it shall be 
lawiiil fi>r any Judge of his Majesty's Courts of record at 
Westminster, upon affidwirit of the facts, to order a writ 
to be issued, directed to the sheriff of the county in which 
the lands diargeable with the rent-charge are situated, 
requiring the said sheriff to summon a jury to assess the 
arrears of rent-charge remaining unpaid, and to return 
the inquisition thereupon taken to some one of his Ma- 
jesty's Courts of law at Westminster; a copy of which 
writ, and notice of the time and place of executing the 
same, shall be given to the owner of the land, or left at 
his last known place of abode, or with his known agent, 
ten days previous to the ezecutioii thereof; and the sheriff 
is hereby required to execute such writ according to the 
exigency thereof;" and it is further enacted, that ^the 
costs of such inquisition shall be taxed by the proper 
officer of the Court ; and thereupon the owner of the rent- 
duuge may sue out a writ of habere fiu^ias possessionem, 
directed to the sheriff, commanding him to cause the owner 
of the rent-charge to have possession of the lands chargeable 
therewith, unUl the arrears of rent-chai^ found to be due, 
and the sidd costs and also the costs of such writ and of 
executing the same, and of cultivating and keeping posseen 
sion of the lands, shall be fiilly satisfied : provided always, 
that not more than two years' arrears over and above the 
time of such possession shall be at any time recoverable." 

By the 83rd section it is further enacted, ** that it shall 
be lawful for the Court out of which such writ shall have 
issued, or any Judge at Chambers, to order the owner of 
the rent-chaige who shall be in possession by virtue of such 
writ, from time to time to render an account of the rents 
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1849. and produce of the lands and of the receipts and payments 

J^^ in respect of the same, and to pay over the surplus (if any) 

Hammea. to the person for the time entitled thereunto, after satisfaction 
SMITH Rent. ^ ; ^ i in j 

Charge. of such arrears of rent-chaiige and all costs and expenses 

as aforesaid, and thereupon to order a writ of supersedeas 
to issue to the said writ of habere facias possessionem, and 
also by rule or order of such Court or Judge from time to 
time to give such summary relief to the parties as to the 
said Court or Judge shall seem fit" 

In support of the rule, Mr. Lush cited Rex v. Benn (a) ; 
Harper v. Carr (b); and Painter v. The lAoerpool Oil Gas 
Light Company (c), and assimilated the power conferred 
upon a Judge by the 82nd section to that of justices to 
issue a warrant to levy. But such a warrant is a process 
in the nature of an execution, and the provisions of the 
43 Eliz. c 2, s. 4; 17 Geo. 2, c. 38, s. 7, and 4 Geo. 4, 
c. xxxix. s. 72, consisted with the ordinary course of pro- 
ceeding adopted for the purpose of obtaining it In Capel 
v. Child {d)^ the requisition issued without any previous 
notice of the charge of neglect on which it is founded, and 
the course of the proceeding in the Bishop's Court excluded 
the incumbent from setting it aside, or shewing why it 
should not be obeyed. In Gibbs v. Stead {e)y the Court 
held that a tax collector could not distrain as upon a 
neglect or refusal to pay the taxes, without affording the 
party assessed a reasonable opportunity of complying with 
the demand of them. But how do these decisions tend to 
shew that the 82nd section is not to be read according to 
the natural meaning of the expressions used ? The Judge's 
order does not operate as an execution. It is but the first 
step towards an execution ; it does not conclude the owner 
of the land. He must have notice of the writ of inquiry 
and the proceedings thereon. It is enacted, that *' in case 
the rent-charge shall be in arrear and unpaid for the space of 

(a) 6 T. R. 198. {d) 2 C. & J. 558. 

(6) 7 T. R. 270. (e) 8 B. & C. 528. 

(c) 3 A. & E. 433. 
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forty days next after any half-yearly day of payment, and ^ ®49. 
there shall be no sufficient distress on the premises liable to ^rs^u re 
the payment thereof, it shall be lawfid'' for a Judge, "upon ^^"r^ NT- 
affidavit of the facts, to order a writ to be issued," &c., that Charge. 
is, in other words, that upon affidavits stating the fact of 
the rent-charge being in arrear and unpaid for the space of 
forty days next after any half-yearly day of payment, and 
also the fact of there being no sufficient distress on the 
premises liable to the payment thereof, it shall be lawftil 
for the Judge to order a writ to be issued, &c. Upon 
producing the record or rule of an inferior Court, and an 
affidavit verifying the seal of the Court and the signature 
of the proper officer, the record or rule may be removed 
by a Judge's order made ex parte, under the 22nd section 
of the 1 & 2 Vict. c. 110. In Symands v. Dimsdide(a\ 
this Court supported an ex parte order for a certiorari to 
remove a cause from the County Court, under the 9 & 10 
Vict. c. 95, s. 90. Such an order, however, is subject to 
be discharged, and the cause to be remitted to the inferior 
Court, if, on the plaintifTs application, a Judge on hearing 
the parties should think it ought not to have been made, 
and that a procedendo should issue. So in this case, the 
83rd section seems to afford the owner of the land every 
protection, by authorizing the Court out of which the writ 
shonld have issued, or any Judge at Chambers, not only 
to compel an account of the rent and profits, and, after 
satisfiiction of the arrears of rent-charge and costs, to 
supersede the writ of possession, but also from time to time 
to give the parties such summary relief as to the Court or 
Judge shall seem fit. It would seem, from the report of 
In re CarnberiDeU Rent- Charge (&), that the order for the writ 
of inquiry and assessment in that case was made ex parte. 
Guided by the plain language of the 82nd section, by the 
practice of the Court to grant ex parte orders in a variety 
of other cases, and by the remedial provisions of the 83rd 



{a) 2 Exch. 533 ; S. C. ante, vol. 6, p. 1 7. 
{h) 4 Q. B. 151. 
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1849. section, I thought that upon an affidavit of the iacts, it was 

"^^^ lawfiil for the Judge to grant the order for the writ to the 

Hammer, sheriff ex parte. The arguments of counsel, and a re- 

BMITH RkNT- 

CHAaoB. consideration of the particular enactments, have tended to 
confirm that opinion. It seems, therefore, to me, that this 
rule should be dischai^d. 

Aldbbsqn, B. — This was an application to rescind an 
order of m j Brother Ftattf the terms of which have already 
been stated. The only point on which the Court have 
entertained any doubt, and on which they are not agreed, 
is, whether the order ought to be set aside, on the gronnd 
that it has been made ex parte. It appears that the tithes 
due to the vicar have been commuted for the annual sum of 
5461, and have been duly apportioned under the act of Par- 
liament. It further appean, that the sum apportioned in 
respect of the lands was the sum of six shillings and six- 
pence ; and it is obvious firom the number of apportionments 
and the smallness of many of their amounts respectively, 
that this is a most vital question to the incumbent ; for the 
addition of the expense of a summons nisi to the costs of 
the proceedings would probably destroy the whole value 
of the matter in dispute : and as this is a question which 
affects the whole kingdom, its importance extends much 
further than the present case. If it were, however, a 
question of substantial justice, I should have much more 
difficulty in coming to a decision upon it But, in truth, 
I look upon it only as a question of form, and of the 
reasonable construction of two sections, the 81st and 82nd 
of this particular act of Parliament For the only point 
really is, whether the writ is to issue ex parte, (and the 
person who complains of it, which will probably happen 
only in one case out of a hundred), is to obtain relief by 
applying to set it aside ; or whether, in all the other ninety- 
nine cases, the further expense of a summons and service 
is to occur, thus adding an additional sum in every case to 
the costs, for the repayment of which to the vicar there is 
no provision that I can find. There is no doubt which is 
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the more expedient oooise. The one si^gested would in 1849. 
this, and many similar casesy be an absolute denial of justice htTe 
to the incumbent Will, then, the words of the act fairly HAiojBa- 
bear another construction, and is there any reasonable Chabor. 
authority on which we can act in conformity to the plain 
justice of the case? I am of opinion that both these 
questions may be answered in the affirmative. I think, 
fiiBt, that the very words of the act may well be so con- 
strued. By the Slst section, a power of distress is given 
after twenty-one days of rent^charge in arrear. This is 
clearly a power to be exercised by the party without 
previous nodce to the tithe payer. Then follows the 82nd 
section, by which it is provided, that if the rent-chaige 
shall be in arrear for forty days (a longer period), and no 
sufficient distress be on the premises^ a Judge of the 
superior Courts, on affidavit of the party, may order a 
writ to be issued. Nothing is said in the act of the 
necessity of summoning the party. It seems to me that 
this provision, following an ex parte proceeding in the 
81st section, may very reasonably be taken to direct an 
ex parte proceeding also, but qualified by the circumstance 
of the party's having a sufficient affidavit to satisfy a Judge 
of the truth of certain facts. And this is confirmed by the 
protection expressly given to the party to be affected by it; 
for a copy of this writ, and a notice of the ume and place 
of executing the same, are then to be left, ten days previous 
to the execution, with him or his agent. This enables him 
either to appear to see justice done by the sheriff, or, if 
necessary, to apply to set aside the Judge's order. No 
injustice can therefore be done to the party by our holding 
the original order to issue the writ, although made ex parte, 
to be sufficient. He cannot be punished without the 
opportunity of being heard. But secondly^ there is 
authority for our so holding ; for the case has already come 
before the Court of Queen's Bench in In re CambenoeU 
Rent-Charge {a). That case was argued by the Lord Chief 

(a) 4 Q. B. 151. 
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1849. Baron, and on the other side by Sir WiUiam FoOett. The 

j^^ objection was on the surface. It was not mentioned at the 

Hammea. Bar, nor adverted to by the Court, and yet the order there 

SMITH Rent. , , . t • i i 

Charoe. was supported, which it could not have been if this had 

been a valid objection. The decision was in the year 
1843, and has been very extensively acted upon since that 
period, there having been produced before us nineteen 
separate orders of nine Judges, in which they have all so 
construed the act. I am, therefore, disposed to consider 
this as a binding precedent for the construction which, 
even without it, I should myself put on the provisions of 
the 6 & 7 Wm. 4, c. 71. But, then we were referred to 
certain cases, and the principal reliance was placed on 
Capel V. Child (a). Now, without saying how far, if it were 
res Integra, I should agree in that decision, and accepting 
it as an authority in a similar case, although it is difficult 
to understand why the bishop, whom the Legislature per- 
mitted to act " on his own knowledge," should be required 
to summon a party, — any more than a magistrate who is to 
present a road ^^on his own view,'* should summon the 
inhabitants before he does it, which no one ever dreamt he 
ought to do ; — yet it is clearly put there that the ex parte 
proceeding of the bishop in that case was a judgment on a 
definite matter by the bishop against the incumbent ; and 
Lord Lyndhurst intimates in his judgment (&), that, if 
there could have been a proceeding to cancel that requi* 
sition, it might have been different But there the only 
subsequent proceedings were for the purpose of carrying 
into further effect the final ex parte judgment. The 
cases of Rex v. Benn (c), and Harper v. Carr (d), 
were also cited. Those were warrants of distress for 
seizing the party's goods. There nothing more was to 
be done except to levy the amount on the defendants. 
They also were in the nature of final judgments, and the 
law as to those is well settled, and not to be disputed. 

(a) 2 C. & J. 668. (c) 6 T. R. 198. 

(6) Id. 676. (d) 7 T. R. 270. 
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Yet even the principles so laid down are not inflexible; 1849. 
for in the case of an ex parte execution in debt, without a i^T"^^ 

previous writ of inquiry to ascertain the proper amount, Hammke- 
, . 1, 1 1. t 1 n . T> SMITH Rent- 

tney yield to an establisbed course of practice. But cer- Charge. 

tainlj the authorities do shew, that where the proceeding 
is in the nature of a final judgment against a party, he must 
in general be summoned, and have the opportunity of being 
heard before the judgment can be properly pronounced 
against him. But here I cannot treat the issuing of this writ 
as a judgment ; nor do I think that, if it issues ex parte, the 
party is punished without the opportunity of being heard. 
For it is no more like a judgment than a writ of capias is, 
which, after the Judge has been satisfied of certain facts by 
affidavit, be is to issue against a defendant, and yet there 
the proceeding which issues ex parte deprives him of his 
liberty. In that case the context of the statute in which 
the provision is found, is the authority for its so issuing ; 
and there, as here, the remedy of the party aflected by the 
proceeding is by an application to the Judge or the Court 
to rescind or qualify the original order. For this purpose 
I think the long notice given to the party before the exe- 
cution of the writ was provided. The Legislature must be 
taken to know and to make their provisions in conformity 
with the well known and universal practice of the superior 
Courts as to these matters. For these reasons, and con- 
sidering this to be the proper and reasonable construction 
of this act, I am of opinion that the order was rightly made 
ex parte, and that this rule for rescinding it should be 
discharged. 

Parke, B. — In this case an application was made in 
Hilary Term last to set aside an order by my Brother Piatt 
with all proceedings thereon, under the Tithe Commuta- 
tion Act, 6 & 7 Wm. 4, c. 71, s. 82. It has stood over in 
consequence of a difference of opinion among those of the 
Judges who heard the case, which I regret to say, continues, 
as I differ from my Brethren. It relates only to the ques- 

VOL. VIl. K D. & L. 
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1849. tion, whether my Brother PlaWs order was invalid, in 
IiJ^ consequence of its having been made ex parte without 
Hammer, summons or notice to the parties liable to pay the tithe- 
CuAacs. rent. In other respects we all agreed, and we expressed 
our opinion, when the case was heard, that the affidavits 
shewed that there was no sufficient distress upon the pre- 
mises liable to the rent-charge; that is, upon the land 
charged with it, and that there was no ground to set aside 
the proceedings, if the order itself was valid. The order 
in question was made in supposed pursuance of the 82nd 
section of the act, which I need not read, as my Brother 
Piatt has already done so. It is not stated in terms whether 
the order is to be on summons or not The language used, 
in its ordinary sense, rather leads to the inference that no 
summons or notice is necessary, though it is capable of the 
other construction. But it has long been a received rule 
in the administration of justice, that no one is to be 
punished in any judicial proceeding, unless he has had an 
opportunity of being heard. This is laid down in Bagj^s 
case (a), in Rex v. The Chancellor ^ tfc. of the University of 
Cambridge (b\ in Dr. Bentler/s case (cr), and in the case of 
Bex V. Benn (<2), Lord Kenyan held that this was an invariable 
maxim in our law ; and, therefore, in the case of a distress 
for a poor-rate, the party should have an opportunity of 
shewing cause why this, which Lord Kenyan treats as an 
execution should not issue against him, although the stat 
43 Eliz. c. 2, s. 4, giving the power to levy by distress and 
sale is silent on the subject of a summon& Lord Kenyan 
repeated the same rule in Harper v. Carr («). The like rule 
prevailed in the case of Rex v. Gaskin (f), and in JSx parte 
Kinning (^), as well as in the cases of Gibbs v. Stead {h)^ and 
in many other cases. And in another case, Capelr. Child(i\ 
Bayky, B., says, that he knows '^ of no case in which you 

(a) 11 Rep. 93 b, 99 a. (4?) 7 T. R. 2^0. 

(b) I Stra. 557; S. C. 2 Ld. (/) 8 T. R. 209. 
Raym. 1334. (g) 4 C. B. 507. 

(c) Fort. 202, 4. (A) S B. &' C. 5«8. 

id) 6 T. R. 198. (i) 2 C. & J. 658. 679. 
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are to have a judicial proceeding, by which a man is to be 1849. 
deprived of any part of his property, without his having taTe 
an opportunity of being heard." And, accordingly, though Hammer- 
the late statute on which that case depended, the 57 Geo. 3, Chabgb. 
c. 99, & 50, authorized a bishop whenever it should appear 
to his satis&ction, either of his own knpwledge or upon 
proof by affidavit, that by an incumbent's negligence, the 
spiritual duties were inadequately performed, to require 
him to appoint a curate, and in default to appoint one vrith 
a salary, the Court of Exchequer held, that the established 
principle must prevail, and that the Bishop of London 
could not proceed without a summons to the incumbent, 
although he acted on his own knowledge. This is an ex- 
tremely strong case and shews how powerful the principle 
of justice is in all judicial proceedings : quicunque aliquid 
statuerit, parte inaudit& alter&, aequum licet statuerit, baud 
equos fuerit The language of that act was much more 
in fiivour of ex parte proceedings than the words used in 
the one now under consideration, and yet the principle of 
justice prevailed. 

Mr. HUly in arguing against the rule in this case, endea* 
voured to distinguish the cases I have referred to from 
the present, by denying that this was in the nature of an 
execution. In the case of a proceeding merely to cause 
another to appear to answer a claim or chai]ge, the rule 
certainly does not apply, as in the old proceeding on a 
Judge's order to hold to bail, nor does it under the act 
1 & 2 Vict c. 110; and this is clear by the context But 
Mr. HiH was unsuccessful, in my opinion, in establishing 
this distinction. The Judge's order is, under the statute, 
the first step towards an execution of a writ of habere facias 
possessionem; and the party liable has no opportunity 
given to him as a matter of right to come in before the 
Court or a Judge to shew cause why such an execution 
should not issue. When once that step is taken, then an 
execution is inevitable, for the 83rd section seems to me to 
apply only to cases where possession is taken. Had the 

5 2 
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IK 19. Statute given such a power of appearing and objecting, as a 

]^l^\^ matter of right, I should have held that the Judge's order 

IIammer- was for a writ in the nature of mesne process; but this 

SMITH RkNT- .... 11/.. - .• 1-1 

Chargk. writ bemg, m truth, the nrst step m an execution, which 
being taken, the party liable cannot resist an execution for 
the rent arrears and costs, which would greatly exceed the 
amount of the arrears, I think the Judge must be con- 
sidered as acting judicially. He is to decide upon the fact 
of the arrears and the deficiency of the distress, at least, in 
the first instance ; and, in adjudicating that an execution 
should issue, is acting judicially, and is, therefore, bound 
by the general rule. 

It was then attempted to be shewn that the question had 
been concluded by authority; and that attempt, I think, 
failed ; for the production of nineteen original orders, which 
Mr. HiU had obtained before nine different Judges, in none 
of which had the question been raised, cannot be considered 
as a binding authority; nor does the omission of counsel 
to take the objection, in the case of In re CamberweU Bent- 
Charge (a), affect the case. I think, therefore, the order is 
valid, and the rule ought to be made absolute. 

Pollock, C. B. — I regret very much that the consider- 
ation which, for a considerable time, the members of the 
Court have given to this subject, has not produced that 
unanimity which is always desirable in an important deci- 
sion, and indeed in every decision; but I agree with my 
Brothers Aldersan and Piatt that this rule should be dis- 
charged. After the judgments which have been delivered 
by my learned Brothers Parke on the one side, and 
Aldersan and Piatt on the other, I think it unnecessary 
to occupy time in any lengthened observations upon 
the subject The question is, whether the order of my 
Brother Piatt is valid ; and I am of opinion that* it is. 
The case that has been referred to. In re Cambertoell Rent-^ 
Charge^ I think substantially decides it. The authority 

(a) 4U. B. 151. 
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of that case has been questioned because the objection 1849. 
was not taken and overruled. But one may fairly say of ^^ 
the very eminent advocate who conducted the case on the Hammer- 

SMITH ReNT- 

part of the complainant, I mean Sir WilUam Folktt, that Charge. 
he was not likely to omit to take an objection, which, as 
my Brother Atderson, properly observed, really lay on the 
very svitace of the case. The objection was not taken by 
the counsel and did not occur to the Bench; it was not 
suggested in the course of the discussion that any such ob^ 
jection could be made; and from that time to the present, 
a period, it is very true, of not more than six or seven 
years, no less than nineteen orders have been made by nine 
different Judges, and it has certainly been apparently the 
understanding of the Profession that such is the practice. 
Now, if it be conceded that the language of the act of Par- 
liament 18 such that it may be construed either the one 
way or the other; if it be conceded that there is an 
apparent authority, and that there has been a practice of 
some years ; and if it be conceded, as I think it must be, as 
stated by my Brother Alderson, that this is by far the most 
convenient, and indeed with reference to the object of the 
statute, is the only construction one can really give to it, 
(for, as Lord Denman said in the case of In re CamberweU 
Rtnt'Charffey the statute would be a nuisance if we were 
to put the construction upon it which is contended for 
by those who oppose the rule), it appears to me that we 
are bound to sustain my Brother Flatt^s order, and to give 
effect to the practice and to that authority on the subject 
upon which the practice has been founded. The case of 
Capelv. Child (a), it must be admitted, is to some extent 
in principle and authority against the order. It was, how- 
ever, upon a different act of Parliament. It presented 
none of the inconveniences which the same course of prac- 
tice would produce, if we were to act on that principle in 
the present case. And the case of Capel v. Childi what- 
ever it may be deemed now, having once been pronounced 

(a) 2 C. fir J. 558. 
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1849. as the jadgment of this Court and a binding anthority on 
Inns ^^ sitting here, I can only say, that as far as that act of 

Uammeb* Parliament c^oes, I shall feel myself bound by it, but not 
SMITH Rent- , n ^ x . t n ^ ju 

Chaeoe. one degree further. I agree with my Brother Alaersant 

that if that case has to be re-ai^ued, I, for one, should be 
disposed to come to a different conclusion. Inasmuch, 
therefore, as this case has once been substantially decided, 
and the decision ever since acted on, and is not expressly 
and directly opposed by any other case, and as it is in 
accordance with the clear meaning of the act of Parliament, 
as to which I entirely agree in the expression quoted by 
my Brother Parke — the language of an Irish Judge — that 
the first thing that you have to do is to ascertain what is 
the grammatical construction of an act, and if there be 
nothing in principle to oppose it or inconvenient or repug* 
nam to it, to act upon that strict, plain, clear, and gram- 
matical construction of it; viewing this statute by every 
light, the policy of it, the conveniency of it, and almost the 
necessity of it, it appears to me that it should receive the 
construction given to it by my Brother Flatt in his order, 
and confirmed now by the judgments of my Brothers 
Aldersan and Flatt to-day. I concur with them, therefore, 
in sayings that this rule must be discharged* 

Aldebson, B., added. — The same objection in principle 
would apply to final judgment in debt taking out an exe- 
cution without having a writ of inquiry, and yet that stands 
upon practice, and a very convenient practice, in the teeth 
of all the principles on which the opposite side rely. 

Platt, B. — If a summons was necessary in this case, 
the expense of a summons and order would be greater than 
the rent-charge itself. 

Pollock, C. B. — There is no provision for any reim- 
bursement in the statute at all to any person of any part of 
the expense. 

Rule discharged. 
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1849. 

Ettov and Another v. Littledale and Another. 
JLIEBT for money had and received. To aplea of 

"Di o a* Bet-ofl^ tbe 

rlea. bet-off. plaintiffrepKed 

Replication. That the plaintifis ought not to be barred ^ll^^^^J^ 
fiom havinir and nu&intaininff their action because, thouffh -^^'^ <^^ ^ 

. . ^ . . ° » '-o murrcr, that 

true it is that the plaintifis were at the commencement of the replication 

the suit, and at the time of pleading the plea indebted to ^^^ neco^ 

defendants as in that plea mentioned, yet since the pleading 5^^*j^** Jj®^ 

of the said plea and before this day, to wit, on the 22nd bo set-off 

of March 1849, the plaintifis paid to, and the defendants ezistenoe, not 

accepted of the plaintifis' lOOOL in full satbfacUon and ^me^f plead. 

discharge of the sum of money so due to the defendant, as "^* ^\ '^'^^ 

° , •' at the time of 

m the said plea mentioned. Verification. the trial. 

Demurrer and joinder. 

Crampt&n in support of the demurrer. The replication 
is bad. A cause of action once suspended is eztin* 
guished for ever. The plea of set-off operates as a bar 
to the plaintifis' right of action ; and that right being lost 
cannot be restored; BaskermHe v. Broum (a); Salter v. 
Purekett (i); Ftnrd v. Beech (c). A release cannot be 
released. The legal effect of such a plea is, that at the 
time of its being pleaded, the larger debt swallows up the 
smaller one which thereby becomes discharged, nor can it 
be revived by the payment of money in a manner com- 
pulsory on the other side. Evans v. Proeser (<(), is similar 
to the present case. There a replication to a plea of set-off 
that, after the plea had been pleaded, the plaintiff paid the 
amount of the debt into Court, was holden to be bad. The 
dictum of Parke, B., in Briscoe v. HiU (e), will probably 
be relied on by the plaintiff; but a different view of the 

(a) 2 Burr. 1229. (d) 3 T. R. 186 ; S. P. JSrotM- 

(6) 1 Q. B. 219 ; S. C. 1 O. watte v. Coleman, 4 N. & M. 654. 

& D. 693. {e) 10 M. & W. 735 ; S. C. 

(c) 11 Q. B. 842. 2 Dowl. 556, N. S. 
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1849. question has been adopted by a Court of error, in the 

Eyton ^^*^^ ^^ Salter v. Purchell{a). [He also referred to Jackson 

and Another y. Godard (A), and Chapman v. Drunning ((?)]. 



LiTTLEDALE 

and Another. 



CowUng in support of the replication. It is incorrect to 
say that the plea of set-off operates as a discharge from the 
time of the plea pleaded. It is indeed a discharge, but it 
does not become so until the trial In Briscoe v. ESll (d), 
Parke, B., says, ^' The meaning of a plea of set-off is, that the 
plaintiff was and still is indebted to the defendant in a 
larger amount than his demand against the defendant, and 
in order to make that defence available, it should be equally 
true at the time of the trial as at the time of pleading. 
Before the new rules, the same question might have been 
raised; for in answer to the proof of set-off under a notice, 
the plaintiff might have shewn that it was since dischai^ed 
by payment" That doctrine is favourable to the plaintiff, 
and certainly has never been overruled The 2 Geo. 2, c. 22, 
s. 13, also shews, that the period when the debt becomes 
'extinguished is the time of the trial. The words are, 
*^ where there are mutual debts between the plaintiff and 
defendant," &c., ** one debt may be set against the other, 
and such matter may be given in evidence upon the general 
issue or pleaded in bar, as the nature of the case shall 
require, so as at the time of his pleading the general issue, 
where any such debt of the plaintiff," &c., " is intended to 
be insisted on in evidence, notice shall be given of the par- 
ticular sum or debt so intended to be insisted on, and upon 
what account it became due, or otherwise, such matter shall 
not be allowed in evidence upon such general issue." In 
3 Wentw. on Plead, 161, there is a replication similar to the 
one here used. In Dendy v. Powell (e), it was decided 
that a plea of set-off was bad for not stating that at the 
commencement of the suit, the plaintiff was and still is 

(a) I Q. B. 219; S. C. 1 G. (d) 10 M. & W. 735, 738 ; 

& D. 693. S. C. 2 Dowl 656, N. S. 

(6) 1 Cr. & M. 46. (e) 3 M. & W. 442; S. C. 6 

(c) I Chit. 178. Dowl. 577. 
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indebted. Id Brown v. Daubeny (aX Paitesorif J., held, 1849. 
dial the plaintiff under a replication of nunquam indebi- Eyton 

tatus to a set-off was not at liberty to prove payment of the ^^ Another 

amount. That decision shews, that the defence, would, if Littlsdale 

properly raised, have been available. *^ 

CrompUm replied. 

Cur. adv. wilt 

The judgment of the Court was now delivered by. 
Pollock, C. B. — This was an action of debt to which 
there was a plea of set-off, and to this plea a replication, 
that since the time when it was pleaded the plaintifis had 
paid the amount, to which the defendants demurred. We 
are of opinion that our judgment must be given for the 
pkdntiflk We think that, substantially there is no differ- 
ence, between the plea of set-off and the notice of set-off, 
and looking into the original statute of set-off it is neces- 
sary that the debt that is sought to be set off should con- 
tinue down to the time of the trial. On this short ground 
it appears to us, that a defendant receiving the amount 
of his debt, whether receiving it voluntary, or obtaining it 
by compulsion, could not continue to plead the plea of 
set-off as a good plea in answer in bar to a claim made by 
the plaintiff By receiving the money he extinguishes the 
set-off; and we think it is a good replication to say that the 
set-off has in the mean time been so extinguished. The 
judgment of the Court therefore will be for the plaindfls. 

Aldebson, B., added. — A difficulty was suggested in the 
course of the aigument, as to the case of a growing debt. 
That difficulty does not in truth exist, because the issues 
at the trial prove what was the state of the debt, at the time 
of the plea pleaded, provided the defendant's claim at that 
period remained a debt 

Judgment for the Plaintiffs, 
(a) 4 Dowl. 585. 
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1 849. 

Wallis v. Warren. 
ThedecUi*. ASSUMPSIT, The declaration stated that in consi- 

tioo ststfd. 

that in cod- deration that the plaintiff would enter the employ of the 

platmiffwou?d defendant as superintendent for a year, the defendant 

enter the de. promised to retain and employ him therein for a year, 

ploy, the de- Averment, that the plaintiff entered the defendant's em- 

miacd to retain P^^y^ ^^^ ^^^ always been ready and willing, and then 

h?m t"erem oSeied to remain in the defendant's employ, yet that the 

for a year. defendant discharged him, &c. 

Averment, _^ 

that the plain- Plea. That the plaintiff did not offer to remain in the 

t^:^'^ defendant'8 employ. 

been ready and Special demurrer, on the ground that the plea traversed 

then offered an immaterial fact, and raised an immaterial issue. Joinder 

to remain in, . , 

the defendant's ^^ demurrer. 

employ. 
Plea, that 

i^e plaintiff Needhom in support of the deminrer. The plea raises 

did not o^fer . , 

to remain in, an immatenal traverse. An offer to remain was unneces- 

employ.° ' 8^7* ^^^ declaration contains an averment of the plaintiff's 

^td'de? willingness to remain, and that is suflScient to support the 

murrer, that action, 
the plea was 
bad, as raisinf 

i»u™"the Bramwett was then called on to support the plea. Ac- 

gist of the cordinir to the case of Wilkinson v. Gaston (a\ the traverse 

averment beug ° ^ ' 

the readiness taken by the defendant is correct. There it was held on 
offer to con- Special demurrer, that a declaration was not double for 
dSfendan^s averring the plaintiff's readiness and willingness, as well as 
service. his tender to serve, and that issue might have been taken 

on the latter allegation alone. Lord Denman^ in his 
judgment says. ^* As to the duplicity, though it was neces- 
sary that the plaintiff should be ready and willing to serve, 
it was also necessary that he should tender his service : and 
a single issue taken upon the tender would be enough." And 
Pattesofif J., also observes, ^* In all actions for dischai^ging a 

(a) 9 Q. B. 137, 145. 
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party emjrfoyed, there is an allegadon that the party offered 1849. 
to contiDoe the service; and the question turns on that Wallm 
all^ation rather than on the willingness." Where the «- 

plaintiff himself is to do an act to entitle himself to an 
action^ he must either shew the act done, or if it be not 
done, at least that he has performed every thing that was 
in his power to do; 2 Wins. SauncL 352^ in notis, 6th ed. ; 
SaiMon V. Johnson (a); JEden v. Turik {b). 

Needham in reply. WUhinton v. Gatton is not in point 
Hie question there wa% not whether the plea was immaterial, 
but whether a declaration containing averments of readiness 
and willingness, and tender to serve was doubly and the 
Court held properly that it was not On the other hand 
Jacluon V. AUaunnf (e), is a decisive authori^ in favour of 
the plaintift That was an action for refusing to accept certain 
quantities of iron mine; the declaration alleged not only a 
readiness but also an offer to dehver. The defendant took 
issue on die offer ; and it was held on demurrer, that the 
plea was bod for traversing an immaterial allegation. 

Cnr, (uh. vuk* 

The judgment of the Court was now delivered by, 
AumaaoN, B. — ^^In this case we have taken time tO' con- 
sider in consequence of the case cited by the defendant's 
counsel of Wilkinson v. Gaston. Jf that case had been 
precisely in point, we must have deferred to its authority ; 
but on examining it carefully we do not think it to be so. 
The point before us did not directly arise in that case. 
There the question was whether the declaration was bad 
for duplicity; and it clearly was not; and although there 
was an objection also taken to it by special demurrer that 
the statement in the declaration, that the plaintiff was 

(a) 1 East, 20a. (c) 7 Scott N. R. 875 ; S. C. 

(b) 10 M. & W. 635 ; S. C. 2 6 M. & G. 942 ; ante, vol. 1, p. 
Dowl. 459, N. S. 919. 
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ready and willing to serve, and o£Pered to serve might 

embarrass die defendant in pleading, yet it is very possible 

.., ^' the Court miirht think otherwise, and that it could not 

WAaasN. 

embarrass him in pleading to the declaration; and if that 

were so, it was mere surplusage, which could not, even on 
special demurrer, make the declaration bad. The dicta to 
which we were referred of the Judges in the course of that 
case, do not seem therefore necessary for that decision, and 
with the decision itself we see no ground to disagree. But 
independently of that authority, it seems to us clear that 
the traverse of the averment by this plea is wholly imma- 
terial The charge against the defendant by this declaration 
is the vrrongful dismissal of the plaintiff by the defendant. 
The declaration states that the plaintiff was ready mid wil- 
ling to serve, and offered to serve the defendant. The gist 
of this averment is the readiness, which implies as we think, 
also the ability and willingness of the plaintiff to continue 
the services from which the defendant wrongfully dismissed 
him. K the plaintiff therefore was ready and willing, it 
was not at all necessary that he should offer, to continue in 
the service of the defendant, when he was once sent wrong - 
iuUy away. The issue therefore raised as to this by the 
defendant's plea is wholly immateriaL Even if it had been 
found for the defendant instead of the plaintiff, still the 
plaintiff would have been entitled to recover. We therefore 
think that the demurrer to the plea must be allowed. 

Judgment for the Plaintiff. 
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1849. 



Tinkler v. Hilder. 

I HIS was an action of trespass for breaking and entering A party who 
a room of the plaintiff, and seizing and taking certain goods costsunSer a 

and chattels of the plaintiff, and converting them to the ^^s^** ^l^<^> 

*^ o cannot tub- 

defendant's use, &C. sequently 

It appeared from the affidavits, that a person named John validity. 

Chaplin had recovered judgment against William Clarke, /p^^* ^. 

in the county of Kent ; and that a fi. fa. had issued on the Bentiente), that 

/ . the 9 & 10 

judgment directed to the defendant, as bailiff of the Court, Vict. c. 95, 
to levy the amount The present plaintiff occupied a room empoweni tho 
in the house of Clarke, and the defendant, in obedience to J"^® ^court 
the writ, entered the room and seized the goods in the to adjadioate 
declaration mentioned. The plaintiff subsequently claimed made '* to or 
the goods as her property, but they were sold, and the I^i^S^w^ 
proceeds were paid to the execution creditor. The present ?^-» "^^5«n 

■^ . *^ *^ ID execution 

action was then commenced. On the 24th of February, ander the pro- 

the defendant having obtained six days time to plead, served Court, applies 
the plaintiff with the following summons :— ^ *^^"°« "J^ 

I o in respect of 

trespasses 

'^ In the County Court of Kent, Gravesend. upon the 

Between John Chaplin, Plaintiff, and William Clarke, how^'the 
Defendant. ^y^ <>f 

seizing the 

** You are hereby sammoned and required to appear at goods, as well 
a Court to be holden on the 9th of March next, at the of the^^s 
Town Hall, at the hour of ten in the forenoon, touching ^^^^ 
a claim made by you to certain goods and chattels seized 
and taken in execution under process issued out of this 
Court in this action, and in default of your then estab- 
lishing such claim, the said goods and chattels will be sold 
according to the exigency of the said process. And take 
notice that you are hereby required, five days before the 
said ninth day of March next, to deliver to the officer in 
chaige of the said process, or to leave at my office in 
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Gravesend, a particular of the goods and chattels so 
claimed by you, and of the grounds of your claim." 

" Given under the seal of the Court, this 24th of 
February, 1849. 

Francis Southgate, 

Clerk of the said Court" 
To Charlotte Tinkler. 

The defendant having neglected to plead within the six 
days, interlocutory judgment was signed* On the 9th of 
March, the plaintiff's attorney attended at the County 
Court, and objected that the defendant had no right to 
require the plaintiff and the execution creditor to inter- 
plead, inasmuch as interlocutory judgment had already 
been signed in the present action, and also because the 
goods had been sold and the proceeds paid over to the 
execution creditor. The Judge, however, refused to allow 
the objection, and adjudicated that the pluntiff had no 
claim to the goods. A writ of inquiry was then issued 
and executed on the 14th of March, at Maidstone, when 
the jury assessed the damages at 351, being for the wrongful 
entry into the plaintiff's apartment, the seizure of the goods, 
and the special damage resulting therefrom. Immediately 
before the execution of the writ, a peremptory summons 
was granted by Parhe^ B., to set aside the judgment and 
all subsequent proceedings, on the ground that the action 
had been brought in respect of the seizure of goods under 
a warrant of execution out of the County Court, at the 
suit of Chaplin v. Clarke, in respect of which a claim had 
already been made by the plaintiff, and adjudicated on 
under the 9 & 10 Vict c 95. The summons was attended 
the following morning, when the learned Judge, after 
hearing counsel, made the order absolute on payment of 
the costs of the day, of and the execution of the writ 
of inquiry. The costs were taxed, and were afterwards 
received by the plaintiff. 
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Harmer now moved for a rule calling apon the defendant 1849. 
to shew cause why this order should not be set aside, tinklm 
Although an adjudication has been made by the County «• 

Court Judge of the claim to the goods, the plaintiff may 
bring an action of trespass against the officer for breaking 
her house to take them. The question turns on the 11 8th 
section of the 9 & 10 Vict c. 95. There is a difference 
between the language employed in that section and that 
used in the Interpleader Act, 1 & 2 Wm. 4, c. 58, s. 6, the 
expression in the latter being ** claims" to *' such goods," and 
in the former '^ any claim" '^ to or in respect of any goods." 
^ In respect of," however, was inserted in the subsequent 
enactment to meet, not only claims of ownership, but 
qualified claims, such as lien, &c; Ford ▼• Bayntan(a). 
Taking it, therefore, for granted that the two acts are 
substantially the same, and their provisions apply only to 
cases of claims of ownership, the Judge had no right to 
interfere ; HaJUer v. Laurie {p\ There, goods of A. seized 
under a fi. fa., were restored to her on the establishment of 
her right upon an issue under the Interpleader Act She 
subsequently brought trespass against the sheriff for 
breaking and entering her house ; and the Court refused 
to stay proceedings, holding the relief afforded to the 
sheriff by the 1 & 2 Wm. 4, c 58, s. 6, to be confined to 
disputed claims to the goods seized, and their proceeds. 
Secondly, this is a claim for consequential damage, and 
the 9 & 10 Vict. c. 95, invests the Judge with no authority 
to decide on such a claim. If the words ** in respect or* 
are to receive the extended meaning sought to be given to 
them, then the oflScer would be protected if he committed 
an assault in taking the goods. 

Rule nisi. 

On a subsequent day, 

Hawkins shewed cause. The officer had a right to 

(a) 1 Dowl. 357. 

(6) 3 C. B. 334 ; S. C. ante, vol. 4, p. 306. 
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1849. enter the plain tifF's house, and if the construction now 
^iJJJJ^J]^ contended for be allowed to prevail, then there would be 
^' no protection to him. Besides, this is clearly a claim to 

the goods. [Parke, B. — If no goods were taken, then the 
Judge would have no jurisdiction under this section ; but 
when goods are taken, the claim should be as well in 
respect of them as to them, so that he ought to claim both 
for the injury done to the house by breaking it, and com- 
pensation for the taking of the goods; and the Judge 
should adjudicate upon such claim, and make such order 
between the parties in respect thereof and of the costs of 
the proceedings, as to him should seem fit] But further, 
having adopted the order and accepted the costs, the 
plaintiff cannot now raise any objection to its validity; 
Kinff V. Simnumds (a). There, Lord Denman says, " the 
order may have been wrong, but you cannot object to it 
The receipt of the costs imposes a personal disability on 
you ;** Kennard v. Harris (ft) ; Pearce v. Chaplin (c). [He 
was then stopped by the Court, who called upon] 

Hannetif in support of the rule, to answer the last 
objection. The cases cited may be distinguished. In 
them the costs received were given by the order, and could 
not have been obtained unless it was valid. Here, the 
plaintiff was entitled to her costs by virtue of the judgment, 
and quite independent of the order made by the learned 
Judge. [Parkef B. — You could only have received the 
amount awarded on the supposition that the order was 
valid; and you cannot now be permitted to say that the 
order is good for certain purposes, but bad for others.] 

Pollock, C. B. — I am of opinion that this rule should 
be discharged. It might be discharged simply on the 
narrow ground, that it is an application to set aside a 

(a) 7 Q. B. 292, 3, D. (a) ) S. C. & R. 272. 

ante, vol. 2, p. 786. (c) 9 Q. B. 802. 

(b) 2 B. & C. 801 ; S. C. 4 D. 
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Judge's order, which the party seeking to set it aside had 1 849. 
in fact adopted, by taking something under it; but I shall xinklkr 
not abstain from expressing my opinion on the larger •• 

question. The County Courts' Act is a very beneficial act ; 
its object was at once to prevent litigation, and administer 
cheap justice ; and for this purpose the II 8th section was 
introduced, by which a provision is made for claims arising 
oat of the seizure of goods under execution from that Court 
(His Lordship read the section.) Now, in construing a 
statute like this, I think that it is our duty to suppress the 
grievance and advance the remedy. A different question 
might have been raised if the trespass had been committed 
in the house of one person in the attempt to seize goods 
belonging to another. But here the same individual is 
owner of the house and goods, and the respective claims 
for them cannot be separated. I throw out these obser- 
vations;, but do not intend by them to express a final or 
decided opinion upon the subject The rule, however, will 
be discharged, on the ground first stated. 

Parke, B. — I also am of the same opinion. I think that 
this rule must^be discharged on the ground stated by my 
Lord. On the other ground, having heard Mr. HannerCs 
able argument in moving for the rule, and having given it 
my fill! consideration, I see no reason to doubt the propriety 
of my original order. If the superior Courts were not pos- 
sessed of the power of staying vexatious actions like the 
present, the law would be in a very defective state. 

KoLFE, B., concurred. 

Platt, B. — I also am of opinion that this rule should be 
discharged, not because the order was in itself valid, but 
because the plaintiff adopted it If a Judge who had no 
authority to do so were to make an order for the stay of 
proceedings in an action, on payment of costs, and the 
pliuntiff were to accept the costs, he could not afterwards 

TOL. VIL F D. & L. 
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V. 
HiLDER. 



1849. turn round and dispute the validity of that order. As to 
TiKKLER ^^^ other question, I must confess that, in the way in which 
I read the 118th section, I do not perceive in it the force 
which has been attributed to it Suppose a person, not the 
debtor, has goods in his own house, and the bailiff breaks 
the outer door in order to seize them, can it be said that 
I he Judge of the County Court has the power under this 
section to award compensation to the party for the injury 
thus sustained? I find nothing of the kind in it. It refers 
to a claim respecting goods. The words are, " if any claim 
shall be made to or in respect of any goods or chattels 
taken in execution under the process of any Court holden 
under this act, or in respect of the proceeds or value thereof, 
by any landlord for rent, or by any person not being the 
party against whom such process has issued, it shall be 
lawful for the clerk of the Court," " to issue a summons 
calling before the said Court" the parties making the claim ; 
and thereupon any action which shall have been brought 
shall be stayed ; and the section goes on to say, that ^* the 
Judge of the Count}* Court shall adjudicate upon such 
claim ;" — not that he shall assess the damages for the tres- 
pass, — "and make such order between the parties,"— the 
claimant and the execution creditor, — " in respect thereof 
and of the costs of the proceedings, as to him shall seem 
fit" I think, therefore, that this section is applicable only 
to claims for the taking and keeping of goods, and I do 
not see why a man on whose house a trespass has been 
committed, should be deprived of bis remedy by action, 
which he would be, if the construction contended for were 
to be adopted. 

Rule discharged. 
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1849. 



Dow V. Bell. 

MM ORN moved, during the sittings after Term, to make A rule for 
a rule absolute for judgment as in case of a nonsuit on in case of a 
affidavit of service. The rule nisi had been obtained ^"^"^J^^ 
durinfT Trinity Term, and the rule made absolute on the absolute on 

^ J * ^ the last day 

last day of Term. The Master, however, after the cxpi- of Term. The 
ration of the Term, having discovered that the affidavit of ^te expiration 
service was defective, refused to draw up the rule. By the o^ t|»eTcrni, 

' I J having dia- 

1 & 2 Vict c. 32, s. 1, it is enacted, that " it shall be lawful covered a 
for the Courts of Queen's Bench, Common Pleas, and affidavit of 
Exchequer, at their discretion, to hold sittings in banc in fj^d^to^raw 
time of Vacation, at such times as are now by law appointed JIP. ^'^p'^"!!* 
for holding sittings at nisi prius in London and Middlesex, during the 
for the purpose of disposing of business then pending and Tenn, on an 
undecided in such Courts respectively." By sect. 2 it is ^^^^.'^^tdo*' 
further provided, " that such sittings" " may be holden by t^« ^^^ 
virtue of a rule cur order of the said Courts respectively to be 
made in or out of Term, whereof a week's notice shall be 
published in the London Gazette^ and affixed in some con- 
spicuous place on the outside of such Courts respectively 
making such order, and also in the Chambers of the Judges 
or Barons of the same Courts respectively," in the form given 
by the act By virtue of these provisions, a rule was made 
and published on the 4th of June, appointing the present 
sittings. The rule stated that the Court would, at such 
sittings, proceed in disposing of the business then pending 
in the paper of new trials, in the paper of special cases, and 
in the paper of demurrers, and in disposing of the motions 
and applications which should then have been made and 
should be then pending, and in giving judgment in all cases 
then standing for judgment. It was contended that the 
motion could now be properly made. [Aldersony B. — Can 
we, during these sittings, hear any other rules argued but 
those which could have been inserted in the peremptory 

F 2 
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1849. 



Dow 
Bell. 



paper? Had you enlarged your rule, it would then have 
been a pending rule.] The present may be considered as 
a pending nile. The defect was discovered too late to have 
it enlarged. 



Per Curiam (fl). — We are of opinion, that under the 
circumstances, the rule may be considered as a pending 
rule, and that it may therefore be now made absolute. 

Rule absolute. 
(a) ParJce, B.. AhJerson, B., Roi/e, B., and Plait, B. 



To an action 
for calls, the 
defendant 
pleaded, that 
at the time of 
making the 
calls he was 



The Leeds and Thirsk Railway Company r. 

Fearnley. 

UEBT. The first count of the declaration stated that the 
defendant was the holder of divers, to wit, ten shares in the 
said company, and was indebted to the said company in a 
lai^e sum of money, to wit, the sum of SOOL parcel, &c, in 
an infant; and respect of a certain call of, to wit, the sum of 5L upon each 
time of his o^ ^^^ ^^d shares, and of a certain other call, to wit, the sum 
h^der of i?** of 2£ 10*. upon each of the said shares ; (it then averred 
shares in re- fjye Other calls in the same form); whereby an action had 

spect of which , , j^ • 

the calls were accrued to the said company by virtue of the Companies* 
MTinfant.^*' (clauses Consolidation Act, 1845, and the Leeds and 

Held, on 
special de- 
murrer, that 

bad,^as they as to SO much of thc Said first count as relates to five of the 

thatTho^deT ®*"^ ^"®' *"^ ^ ^^ ^^^ ^^^^ *"^ causes of action in that 
fendant was a count mentioned as to those calls, that at the time of makinir 

shareholder by ^ 

contract, and 
had avoided it. 

Held also, that the appearance by attorney is an act done in Court anterior and collateral 
to the pleadings, and not involving any issue on the plcadinffs; and that, therefore, it cannot be 
considered as equivalent to an averment in the plea that the defendant was of full age before 
the commencement of the suit, or at the time of the plea pleaded. 



Hartlepool Railway Act, 1846, &c. 
The defendant, who appeared by attorney, pleaded thirdly. 



Fearnley. 
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of those five calls, and each of them, and of the contracting 1849. 
of the debt in respect of the same, the defendant was an LFEDsand 
in&nt within the age of twenty one years, to wit, of the age Thib«k 
of twenty years. Venfication. _ ©. 

And, fourthly, as to so much of the said first count as 
related to the two remaining calls, and as to the debt and 
causes of action in that count mentioned as to those two 
calls, that at the time of the defendant's becoming and 
being holder of the said shares for and in respect of which 
those two calls were made, and of the contracting of the 
said debt in respect of those two calls, the defendant was an 
infant within the age of twenty-one years, to wit, of the age 
of twenty years. Verification. 

Special demurrer to both pleas assigning for cause, 
(inter alia), that they were pleaded to a supposed contract 
made between the plaintiffs and the defendant, whereas no 
such contract was alleged to have been made ; that it was 
uncertain what was meant by the contracting in the pleas 
mentioned; that they did not suflBciently confess and avoid 
the portions of the count to which they were respectively 
pleaded, and did not shew with sufiicient certainty why the 
defendant should not pay, or was not indebted for the calls 
made in respect of shares of which he was the holder; and 
that they did not deny with certainty that the defendant 
was the holder of the shares, or was holder before at the 
time of making the calls. 

Joinder in demurrer. 

CowKng in support of the demurrer. The pleas afford no 
defence to the action. The declaration is in the general 
form given by the statute 8 & 9 Vict. c. 16, s. 26. To 
this the defendant appears by attorney and merely pleads, 
that at the time of making the contract he was an infant. 
He must be considered therefore to have arrived at full 
age, and to be still the holder of the shares. \Parkey B. — 
The fact of his appearance by attorney cannot be taken as 
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1 849. a proof of his being of age. It may afford some presumption 

Lbbds and ^^^^ ^^ *® ^^ ®8^' ^^^ '^ '^ °^^ ^ traversable allegation. At 
TniRSK any rate the point cannot be argued on this demurrer.] 
V. The case is distinguishable from that of the Newry and 

Enniskillen Railway Company v. Coombe (a) ; for there the 
contract was expressly repudiated. The statute contem- 
plates the possibility of an infant becoming a shareholder. 
By secL 22 it is provided, that the company shall be em- 
powered to make calls^ and that '* every shareholder shall 
be liable to pay the amount of the calls so made, in respect 
of the shares held ^y him, to the persons and at the times 
and places from time to time appointed by the company. 
Sect 29 enacts, that ^* if any shareholder fail to pay any call 
payable by him," ** the directors, at any time after the expi- 
ration of two months from the day appointed for payment 
of such call may declare the share in respect of which such 
call was payable forfeited." There could be no forfeiture of 
an infant's shares, unless there was an antecedent liability, 
for he could not be said to have failed to pay. The shares 
might have come to him by will and if they had, the com- 
pany would be bound on his demand, under the provisions 
of sect. 18, to register him as a shareholder, and the fact of 
infancy would furnish no valid excuse for their omission so 
to do. If, therefore, he be entitled to participate in the 
advantages of being a shareholder, he must also, according 
to the rule of " transit terra cum onere," be held to be liable 
to the burthens. If he were to transfer the shares, the 
transfer would be valid ; Corpe v. Overton (i) ; Tlie Earl of 
Buckingham v. Drury (c). [ParAc, B., referred to the case of 
Manhy v. Scott (J), where it is said, if an infant give or sell 
goods, and deliver them with his own hand, he shall have 
no action of trespass against the donee by reason of the 
delivery.] The Cork aiid Bandon Railway Company v. 

(a) 3 Exch 5G5. (c) 3 Bro. P. C. 492. 

(6) 10 Bing 252; S. C. 3 M. (d) 1 Mod. 124. 

& Scott, 7^^. 
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Cazenave (a), is in point, and the Court will be governed 
by that decision. At any rate the pleas are bad in form. 
If the defendant intended to dispute his liability as a share- 
holder, he should have traversed the allegation in the 
declaration that he was a shareholder. [Forfe, B. — lie 
does not deny that he is the holder of the shares, but 
contends that by reason of his being an infant he is not 
liable for calls.] \^CowUng referred also to Bac. Abr,y 
tit. " Infancy (F) ;" and Evelyn v. Chichester (b) ] 



1849. 



Leeds and 

TUIRSK 

Railway Co. 

V. 
F£AENL£Y. 



Prentice, contr^ The pleas diScr in form from those 
in The Naory and Ennishillen Railway Company v. 
Coombe ; but tbey are in substance more correct. Infancy 
18 prima facie a good answer to an action, and any special 
matter, such as ratification, &c., should have been pleaded 
in reply ; WiUiams v. Moor (c) ; Cohen v. Armstrong (d), 
[Parke, B. — Those cases differ from the present in this, 
that tbey were contracts to purchase. Should you not 
have gone on and shewn repudiation. He referred to 
Ketseys case (e).] The question there was not as to the 
replication. [Parke, B. — In the case of an action on an 
ordinary contract, it is enough to plead infancy, and any 
new matter, such as a ratification, should come by vfay of 
replication, but in that of a profitable purchase, (and an 
infant cntainly can purchase), would it be sufficient merely 
to allege infancy, without going on to say that the defend- 
ant has since repudiated the contract?] There is no 
particular mode of repudiating a contract by an infant. 
If such a repudiation be necessary, it has been effected by 
the mere statement in the plea of the defendant's infancy. 
There is nothing too, to shew that he has arrived at full 
age. It is said that that is evidenced by his ap{)carancc by 
attorney. That fact, however, is by no means conclusive. 



(a) 10 Q. B. 935. 
{b) 3 Burr. 1717. 
{r) II M. & W. 256; S. C. 



2 Dowl. 993. N. S. 
CcO 1 M. & S. 723. 
(<?) Cro. Jac. 320. 
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1849. [He referred to Shaw v. Rowley (a), and The Belfast and 

Lrfds and ^^^^ Down Railway Company v. Sponge (i).] 

Thirsk 
Railway Co. 

9. CowUng replied. 

^''*"*"-''- a«r. adv. mU. 



The jadgment of the Court was now delivered by 
RoLPE, B. — This was an action by the company for calls, 
and there were two pleas. In one of them the defendant 
pleaded, that at the time of the making of five of the calls 
(there were seven altogether made) he was an infant ; and 
the other plea was, that at the time he became the holder 
of the other shares he was an infant To these pleas there 
was a demurrer. The pleas, in this case, do not contain 
the allegation on which this Court proceeded in dis- 
tinguishing the recent case of the Newry and JEnniskUlen 
Railway Company v. Coombe (c) from that of the Cork and 
Bandon Railway Company v. Cazenove{dy There is no 
averment here that the defendant was the original con- 
tractor for the shares with the company, nor that he 
avoided the contract as there was in that case. The 
defendant in the present case may have received the shares 
by will, or by devolution upon him by operation of law, or 
have purchased them from the original contractor, and he 
cannot be assumed to have repudiated them. Hie Cork 
and Bandon Railway Company v. Ctizenove, decided under 
these circumstances, that an infant was bound: we shall 
therefore act on that case. 

We do not see how we can infer from the pleadings in 
this case, that the defendant was of full age at the com- 
mencement of the suit, as the Court of Queen's Bench did 
from the pleadings before them, which pleadings are not 
fully reported (d), the admission of full age being one of 

(a) 16 M. & W. 810. the Jurist, vol. 11, p. 802. It has 

{b) I Exch. 730. since been reported in 10 Q. B. 

(c) 3 Exch. 565. 935. (Note by reporters.) 

(4 The case was cited from 
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tbe grounds on which the Coart proceeded in that case. 1849. 
We think we cannot consider that admission to be made ; lbbm and 
for his appearance by attorney, — the only matter in this ^ Thirsk 
plea from which such an inference can be drawn, — is not »• 

equivalent to an averment in the plea that the defendant 
was of full age before the commencement of the suit, or at 
the time of the plea pleaded. It is an act done in Court 
by the defendant anterior and collateral to the pleadings, 
and not involving any issue on the plea. The defendant, 
if an in&nt, may reverse the judgment in a Court of error, 
whatever the result of the issue may be. 

But the Court of Queen's Bench did not proceed on 
that ground only, nor only on the ground that the statute 
made all infants liable, in which we cannot concur, as we 
have already decided in the case of the Newry and Enms" 
iSkn Batboay Company v. Coombe^ but also on the ground 
slated by Lord Denman^ that if there were any special 
drcumstances that prevented the defendant from being 
liable, it ought to have been shewn by the defendant (a). 
The case in the Queen's Bench, being in this respect 
ezacdy like the present, governs it; and there must be 
judgment for the plaintiff. 

Judgment for the Plaintiff. 

(a) See note (cQ on the opposite page. 



Nbss v. Armstbono. 

1 HIS was a scire facias against the defendant as a member By the deed 
of the North of England Joint Stock Banking Company, of Tjoinntock 
to recover a sum of money, for which the plaintiff had ^nl^>Df com- 

•' ' * pADy, It was 

provided, that 
the execator of a deceased shareholder should not be a member of the company in respect of 
nch shares, but that he shontd be at liberty to sell the shares, or, at his option, to become a 
member, on complying with certain provisions therein contained ; and that if he did not elect 
to become a member, he should be entitled to all dividends accruing due before his title as 
esecntor accrued, but to none subsequently. 

The defendant, the executor of a deceased shareholder, received a dividend in respect of the 
testator's shares, but did not comply with the provisions for becoming a member. The shares 
were entered in the return to the Stamp Office as the property of tbe executor. 

Hddt that he was not liable to be sued in scire fficias as a member of the company. 
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obtained judgment against the public officer. The plaintiif, 
by his writ of scire facias, alleged that the defendant was 
•: at the time of issuing the writ a member of the company, 

ABJH8TBONO. , » -^ 

and that allegation was traversed by the plea. The case 
came on for trial before Cresswelly J., at the last Summer 
Assizes for Northumberland, when the following facts 
appeared. The defendant was the executor, and had 
proved the will of one Hedley, who, at his decease in May 
1844, was a duly registered shareholder in the company. 
The defendant, had since the testator's death, received on 
one occasion at least the dividends, which accnied due in 
respect of the testator's shares, after the decease of the 
latter ; but he had done no other act to make himself a 
shareholder. In the Stamp Office return of ] 845, Hedley's 
shares were described as belonging to Hedley's executor. 
The deed of settlement of tlie company was put in. By 
the 28tb clause it was provided, that the husband of any 
female shareholder, or the executor of any deceased share- 
holder, should not be a member of the company, in respect 
of such shares : but that he should be at liberty to sell tlic 
shares, or at his option to become a member, on complying 
with the provisions thereinafter contained. The 29th 
clause provided, that any executor desirous of becoming 
a member of the company in respect of his testator's shares, 
should give notice in writing at the banking house of the 
company in Newcastle of such his desire, specifying the 
shares in respect of which he claimed to be a member, and 
thereupon he should become a member in respect of such 
shares, and should have the same transferred into his name 
accordingly, and should perform personally the duties, 
as if he were the owner. By clause 30, the executor of 
a deceased shareholder who should not under clause 29, 
elect to become a member, was to be entitled to all 
dividends accruing due before his title as executor accrued, 
and was not to be entitled to an^^ accruing due afterwards. 
By clause 31, all parties in whom any shares vested as 
executor, were required to execute the deed of settlement 
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within SIX months after notice in writing for that purpose, 1849. 
otherwise their shares were to be forfeited (a). jNesb 



The learned Judge being of opinion that, on this state 
of facts the plaintiff was entitled to recover, directed the 
jiiry to find a verdict for him ; at the same time reserving 
leave to the defendant to move to enter a nonsuit 

A rule having been accordingly obtained, 

Knowles and Manisty shewed cause (&). The plaintiff 
is clearly entitled to recover. If it be held that he is not, 
then the property of the deceased shareholder cannot be 
reached, since no other form of suing could be adopted but 
that which is given by the statute ; Stetoard v. Greaves (c) ; 
Barker v. Buttress (d); Bicketts v. Bowhayie). A liability 
can be imposed on the executor of a deceased shareholder, 
only by proof of his compliance with the provision of the 
deed of settlement, and of his having thus become a 
member of the copartnership; and there was sufficient 
evidence to lead to the conclusion that the present de- 
fendant had so become a member. Dividends had been 
received by him, and he is accordingly precluded ft'om 
disputing his liability. A person who, by his words or 
conduct, leads others to believe in the existence of a certain 
state of things, and to act on that belief^ is estopped from 
subsequently averring that a different state of things 
existed at that period ; Pickard v. Sears (/). At any rate 
his admissions may be used as evidence against him ; 
Slatterie v. Poohy (g) ; Tlie Clieltenham, Sfc Bailwny Com- 
party v. Daniel {h) ; fVhiiweU v. Thompson {i). He has par- 
ticipated in the profits, and that also would be evidence of 

(a) The foregoing statement of (e) 3 C. B. 889. 

facts is taken from the judgment (/) 6 A. & E. 469; S. C. 2 N. 

of the Court. & P. 488. 

{b) In last Easter Term. {g) 6 M. & W. 664. 

(c) 10 M. & W. 711 ; S. C. 2 {h) 2 Q. B. 281. 
Dowl. 485, N. S. (f) 1 Esp. 68. 

(d) 7 Bca. 134, 
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1849. his being a partner; Grace v. SmWi (a); PoU v. Eytan (6); 
j^gg Waughv. Carver (c); Ex parte Hamper (d). 



AllMSTftONO. 



Watson and jReto in support of the rule. There was no 
evidence in this case to fix the defendant with liabilitj. 
All, that was proved was, that he was an executor, and 
that he had received a dividend. It should have been 
shewn that he was a member at the period when the scire 
&cias issued, which should have been done by proof that 
he had complied with the provisions of the deed of settle- 
ment. The acts which he performed were done merely 
in his representative character, and would not make him 
liable ; Ness v. Angas {e) ; HenshaU v. Roberts (/). The 
doctrine of estoppels with respect to a person, holding 
himself out to the world in a particular character, has been 
recently considered in the case oi Freemanv* Cooke (g)^ and 
the views there expressed, would certainly not lead to the 
inference contended for on the other side. 

Cur. adv. vult 

Pollock, C« B., now delivered the judgment of the 
Court (A). — (After stating the &cts as above given, hb 
Lordship proceeded thus) : In the case of Ness v. Angas ^ 
which was argued last Term, before my Brothers Rolfe, 
Plattf and myself, we had occasion to consider a question 
nearly the same as that arising upon the present case. 
There the defendant was not an executor of a deceased 
shareholder, but the husband of a female shareholder; 
and we decided that he was not liable, upon the principle, 
that, as he had not taken the steps which by the clause, to 



(a) 2 W. Bl. 998. (/) 6 East, 150. 

(b) 3 C. B. 32. (.g) Ante, vol. 6, p. 187 ; S. C. 

(c) 2 H. Bl. 235. 2 Ezch. 654. 

(4) 17 Ves. 403. (A) PoUock, C. B., Rol/e, B.* 

(e) Ante, vol. 6, p. 645 $ S. C. and Piatt, B. 
3 Exch. 805. 
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which we have referred, were necessary to make him a 18-19. 
member as between himself and the other shareholders, Nkss 
he was not a member for the time beine, within the true . ^' 
intent and meaning of the 7 Geo. 4, c. 46, s. 13 ; and 
we thought that the statutory execution there given, was 
applicable only to those who were actually shareholders, 
entitled as against the other shareholders to the rights of 
partners inter se. On the ailment of the present case, 
the plaintiff's counsel endeavoured to distinguish it from 
Ness V. Anffog, on the ground that there was evidence from 
which it might be inferred that the defendant had done all 
that the deed required, in order to entitle him, as executor, 
to become a member, (that is, that he had given the 
required notice in writing, and caused the shares to be 
transferred into his name, and had, if so required, executed 
the deed of settlement), inasmuch as the defendant in this 
case certainly received the dividends which accrued due 
after the testator's decease, and which he was not entitled 
to receive, unless he had previously become a member. 
But on the argument before us, we intimated our opinion 
that when my Brother CreisweU reserved leave to enter a 
nonsuit, he could not have intended that the plaintiff should 
have the benefit of any such point as that made by the 
plaintiff's counsel, and which the defendant's counsel con- 
tended was not a point made at the trial at alL We have 
consulted my Brother Cresswell^ and he informs us, that, 
though it was certainly understood that the plaintiff was 
to have the benefit, on the motion for a nonsuit, of the 
fact that the executor received the dividends which had 
accrued after the testator's decease, yet that was to be 
coupled with the fact that he had not otherwise caused 
himself to be a member. This excludes the notion of any 
inference to be deduced from the receipt of the dividends 
beyond the bare fact of the receipt itself; and this being 
so, the case is undistinguishable in principle from Ness v. 
Angas, decided immediately before the argument of the 
present case. There we held that the husband of a female 
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shareholder, who had not made himself a member by com- 
plying with the provisions of the deed of settlement, was 
not liable to execution under 7 Geo. 4, c. 46, s. 13, as a 
member for the time being ; and the same principle pre- 
cisely applies to the case of an executor of a deceased 
shareholder. The rule for the nonsuit must, therefore, be 
made absolute. 

Rule absolute. 



A bill for 
work done by 
one attorney 
as agent for 
another, is 
taxable under 
the 6 & 7 Vict, 
c. 73, 8. 37. 



Smith and Another v. Dimes. 

ISMYTIIIES had obtained a rule, calling upon the 
plaintiffs to shew cause why their bill of costs should 
not be referred to the Master to be taxed. 

The plaintiffs as well as the defendant were attorneys ; 
and the bill was for business performed by the former for 
the latter, as his agents. 

An application to have it taxed had been made to 
Parke^ B., at Chambers, who refused to interfere but 
referred the matter to the Court, directing that in the 
meantime all further proceedings should be stayed. 



Martin and fFilles shewed cause (a), llie Court has 
no power to order the taxation of a bill like the present. 
By the 2 Geo. 2, c, 23, s. 23, the Judges are empowered 
to refer attorneys' bills to the Masters to be taxed; but 
that was intended to apply merely to claims between 
attorneys and lay persons, and not to those between 
attorney and attorney. By the 12 Geo. 2, c. 13, s. 6, it 
is provided, that the preceding enactment should not 
extend to any bills, fees, or disbursements which should 
become due from one attorney to another. It has been 
said that this provision was deemed indispensable to define 



(a) In last Hilary Term. 
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and qualify the liability of agents under the earlier statute, 
and as the 6 & 7 Vict c. 73, follows closely the language of 
that statute, without incorporating the exceptions contained 
in the 12 Geo. 2, c. 13, it is to be inferred that the design was 
that agency bills should be placed on the same footing with 
others. The 12 Geo. 2, c. 13, however, was framed for the 
porpose of dispensing with the necessity, not of taxation, 
bat of the delivery of a bill. In Weymouth v. Knipe (a)^ the 
Court of Common Fleas held, that they had no authority 
to order the taxation of attorneys' bills beyond that which 
was conferred on them by statute ; and that by the statute 
12 Geo. 2, c. 13, s. 6, agent's bills were clearly exempted. 
And this case was recognised and acted on by the Queen's 
Bench in Cardale v. Bull (ft). [Parke^ B. — In Sandys v. 
Hornby (c). Lord Tenterden mled, at nisi prius, that 3 Jac. 1, 
c. 7, 8. 1, the words of which are, ^' shall give a true bill 
onto their masters or clients," did not apply to agency 
business. Alderson, B. — There are several old cases where 
it has been held that an agent might recover without the 
delivery of a signed bill.] Nor does the recent statute of the 
6 & 7 Vict, a 73, s. 37, alter the previously existing law. The 
object of the Legislature in passing that act was to protect 
laymen. It was also intended that only accounts, and not 
mere matters of private arrangement, such as agents' bills, 
should be brought under the revision of the Master. Be- 
sides, had it been intended that agents should be comprised 
withui its provisions, they would after the doubts that had 
been entertained on the subject, have been specifically 
mentioned. And this presumption is strengthened by the 
&ct, that in many of the other sections they are expressly 
referred to by name. But the question has already been 
judicially considered and decided. In the case of In re 
Gedye (cQ, Coleridgey J., held that an agent's bill was not 
taxable within 6 & 7 Vict c. 73, s. 37, and that case was 



1849. 



Smith 
and Another 

Dimes. 



[a) 3 Bing. N. C. 387 ; S. C. 
5 Dowl. 495 ; 3 Scott, 704. 
(6) 4 a B. 611. 



(c) 1 M. & R. 33 ; S. C. 4 C. 
& P. 520. 

{d) Ante^ yo\. 2, p. 915. 
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1849. 



Smith 
and Another 

V. 

Dimes. 



recognised in In re Simons (a). The case of In re BU- 
ling {b\ will be referred to ; but on examination the bill 
will be found not to have been for agency business, the 
chaiiges being upon the usual scale, as between attorney 
and client 



Smythies in support of the rule. The argument on the 
other side is, first, that prior to the passing of 6 & 7 Vict, 
c. 73, agents' bills were clearly not taxable ; and, secondly, 
that that statute has done nothing to alter the law as it 
previously stood. The case chiefly relied upon in support 
of the first point is Weymouth v. Knipe (c). But fVeyrrumth 
V. Knipe is at variance with Dixon v. Plant (d), and JEz parte 
Bearcrqft (e\ and with what is stated to be the uniform 
practice; Tidd*s Pract. 332, 9th ed. It has also been since 
overruled by Curling v. Sedger (/), and Jones v. Roberts Qf\ 
where the Vice Chancellor says, '^ For a series of years it 
has been the established practice of this Court, to direct the 
taxation of an agent's bill on the application of the solicitor 
who employed him." *^ If then I find that this practice has 
prevailed in this Court, for a long series of years, it appears 
to me that I am bound to adopt and follow it, notwith- 
standing the opinion expressed by the Judges of the Coart 
of Common Fleas in Weymouth v. KnipeJ* In Weymouth ▼• 
Knipe, too, the decision turned principally on the ground 
that the Court had no common law jurisdiction to tax 
agents' bills ; but the contrary doctrine has been laid down 
in Clarhson v. Parker (A), where this Court held that they 
had a general jurisdiction, independently of the 2 Geo. 2, 
c. 23, to order an attorney to deliver a bill of costs ; and in 
Williams v. Griffith (t), where they decided that an attar- 



(a) Ante^ vol. 3, p. 156. 

(6) Ante^ vol. 5, p. 126 ; S. C. 
1 Ezch. 14. 

(c) 3 Bing. N. C. 387 ; S. C. 
5 Dowl. 495 ; 3 Scott, 764. 

{d) I Doug. 199, n. (1). 

(tf) Id. 200, D. (1). 



(/) 6 Scott, 678 ; S. C. 6 DowL 
759 ; 4 Bing. N. C. 743. 

ig) 8 Sim. 397. 

(A) 4 M. & W. 532 ; S. C. 7 
Dowl. 87. 

(f ) 6 M. & W. 32 ; S. C. 8 
Dowl. 414. 
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ney's bill, containing a taxable item, after action brought, 1849« 
shoald be referred to taxation. But whatever may have SirrrH 
been the old law on the subject, there can be no doubt "** Another 
that the Legislature, in passing the 6 & 7 Vict. c. 73, Ddcbs. 
intended that agents' bills should be subject to taxation. 
In Gtarland ▼• Carlisle (a), Parhe, J., says, *'I take it to be 
clearly the duty of Courts to construe acts of Parliament only ; 
and that duty is to be performed by construing them accord- 
ing to the legal, ordinary, and grammatical sense of the words 
used; unless such construction would be inconsistent with 
the purpose of the Legislature, express or implied, or lead to 
some manifestly unreasonable or absurd consequence; in 
which cases the language may be qualified so as to obviate 
the inconsistency or mischief, but no further." The words 
in the present act, are, that no attorney shall bring any 
action for any fees, charges, or disbursements, without first 
delivering a bill, and that the Courts may refer such bill to 
taxation. The language is similar to that of the 2 Geo. 2, 
c. 23, 8. 23 ; and, it is conceded, that it was necessary to 
qualify the meaning of that act by the introduction into 
the 12 Gea 2, c 13, of the clause excepting agents' bills. 
The inference, therefore, is irresistible, that the more recent 
enactment, being silent as to that exception, was designed 
to have the more extended operation, and include bills like 
the present 

Cur. adv. vtdL 

PoLLOCR, C. B., now delivered the judgment of the 
Court — This case, which was an application to tax an 
agency bill, on which an action had been brought, was 
aigued in Hilary Term last, by Mr. SmythieSi in support of 
the application, and by Mr. Martin and Mr. WiUes against 
it 

All the authorities on the subject of the taxation of an 
agent's bill before and since the stat 6 & 7 Vict c. 73, were 

ia^ 2 C. & M. 31, 73, 4. 
VOL. VIL O D. & L. 
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1849. brought to our attention. They are not uniform, even 

^^^j^ since that statute; but we think, on considering those 

and Another authorities and the language of the statute, we have the 

Dimes. power to refer such a bill for taxation; and, therefore, the 

rule must be absolute. 

This question depends entirely on the statute law ; for, 
according to the more recent authorities, the Courts of law 
have no jurisdiction to tax an agent's bill by their common 
law authority, even though an action had been brought 
upon it.- This was decided in the cases of Weymouth 
V. Knipe(a), and Cardale v. BuU{b)\ though the Courts 
of equity have held that they have the power ; JoTies v. 
Roberts (c) ; and though, prior to the above decision, Courts 
of law had commonly exercised it It is also perfectly 
clear that the Courts of law had not this jurisdiction 
according to the statute law as it stood at the time of the 
passing of the 6 & 7 Vict. c. 73. The 12 Geo. 2, c 13, s. 6, 
having expressly taken all bills between attorney and 
attorney out of the operation of the 2 Gea 2, c. 23, the 
Courts could not have the power to tax agency bills by 
virtue of the stat. 2 Geo. 2. It was so held in the cases of 
Weynumtk v. Knipe, and Cardale v. Bull, above cited. 

In the case of In re Gedye (d), in the year 1845, after the 
passing of the 6 & 7 Vict c. 73, it was held by Coleridge^ J., 
that the new statute did not apply to agency bills ; and 
that learned Judge thought that as the act expressly changed 
the then existing law so as to include the case of executors, 
and also every description of business, yet was silent as 
to any change with respect to agency bills, the inference 
was that such a change was not intended to take place. 
That decision was acquiesced in by the counsel on both 
sides, and acted upon by the same learned Judge in the 
case of In re Simons (e), where an action was brought by 
one attorney against another for business done on his 

(a) 3 Bing. N. C. 387 ; S. C. (c) 8 Sim. 397. 
5 Dowl. 495 ; 3 Scott, 764. (d) Ante, vol. 2, p. 915. 

(b) 4 Q. B. 611. (e) Ante, vol. 3, p. 156. 



TRINITY TERM, 12 VICT. 83 

tainer. In another case. In re Sinums {a)y where one attorney 1849. 
sued another for business done as an advocate before an ^JJJ^ 
arbitrator, Mr. Justice Patieson held, that the bill was not 'oA Another 

if, 

taxable. On the other hand, in the case of BilUng v. Dimbs. 
Coppock{b\ this Court decided that the bill of a London 
attorney, for going to Cambridge, and defending a person 
on a criminal charge, upon the credit and responsibility of 
another London attorney, was taxable under 6 & 7 Vict, 
c 73. Two of the learned Judges {Aldenony B., and 
Plattj B. (c)), appear to have thought, that it was not an 
agency bill at all ; and I relied upon the case of Weymouth 
T. Kmpey and intimated my opinion that the 12 Geo. 2, 
c. 13, alone prevented the power of taxation, by withdraw- 
ing agency bills from the operation of the 2 Geo. 2, c 23, 
and that it was the intention of the Legislature that the 
6 & 7 Vict, c 73, should have the same effect as the 
2 Geo. 2, c. 23, and include them. 

These authorities are not entirely satisfactory to our 
minds, and are not decisive of the present question. 
The case in this Court may have been decided, on the 
ground that the bill there in question, was not an agency 
bin at all, but a claim of one attorney against another 
as a client; the case before Mr. Justice Pattesan, was 
not for business done in the character of an attorney ; and 
with respect^to those before Mr. Justice Coleridge^ if it was 
the operation of the 12 Geo. 2, c. 13, which alone deprived 
the Court of jurisdiction in taxing an agent's bill, which we 
are strongly inclined to think was the case, the reason given 
by that learned Judge for the decision in the first case 
before him is not satisfactory, because the repeal of that 
statute, and no re-enactment of a similar provision does 
suffidently indicate the intention of the L^islature to 
make a change in the jurisdiction of taxing attorneys' bills, 
as it existed at the time the 6 & 7 Vict c 73, passed, and it 
was unnecessary to say more. 

(a) JMt^ voL 2, p. 500. (c) Quart Plait, B. ? See the 

(t) 1 Ezch. 14 ; S. C. ante, vol. Reports. 
5, p. 126. 
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1 849. In this state of the authorities^ which are by no means con- 

Smtth elusive either way, we are called upon to say what is the true 

and Another construction of the 6 & 7 Vict c. 73. If under the 2 Gea 2, 
p. 

DiMFB. c. 23, before the 12 Geo. 2, c. 13, an agent's bill could 
be taxed, it cannot be doubted that it could be by virtue 
of the 6 & 7 Vict c. 73, which, though it repeals the former 
statute, gives more extensive powers of taxation to the Court 
than they had under it There are no cases that we are 
aware of between the 2 Geo. 2, c. 23, and the 1 2 Geo. 2, 
c. 13, that decide that point ; and in the absence of authority 
to the contrary we are strongly inclined to think that 
under 2 Geo. 2, c. 23, an agent's bill could be taxed, as 
I held in the case of BUHng v. Coppock (a), above cited. 

Even admitting that the statute applies only to attorneys 
claiming costs against those who stand in the relation of 
clients to them, as the statute mentions only one party 
to be chained, it does not follow that the town attorney 
may not hold the country attorney liable, as being, as 
between them, his client; for there is no privity with the 
party plaintiff or defendant employing the country attorney, 
and he is certainly the only party to be charged by him. 

But even if this be not so, and the 2 Gea 2, c 23, did not 
apply to attorneys' agents claiming against attorneys, their 
principals, we are not to conclude that the 6 & 7 Vict c 73, 
does not ; for the former statute is repealed, and the latter 
statute is much more extensive in its operation than the 
former was. It requires a bill to be delivered, and gives 
a power of taxing a bill not merely for ''fees, charges, or 
disbursements" at law or in equity ; — meaning fees, charges, 
and disbursements for business done in Courts of law and 
equity ;— but for '' fees, charges, or disbursements for any 
business done by such attorney or solicitor." This does not 
mean for every description of business which a person, 
beinff an attorney or solicitor, does for another, but for 
such professional business as he is employed to do lu an 
attorney or solicitor, — that is by reason of his character 
(a) 1 Exch. 14 ; 8. C. aUe, vol. 5, p. 126. 
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as aa attornej or solicitor ; and we do not see any ground 
for holding, that as an attorney in London is clearly 
employed by an attorney in the country solely because he 
is an attorney, he may not be bound to deliver his bill for 
such agency, and be liable to have it taxed. 

Such a bill is for business done by an attorney in respect 
of an employment in his professional character as such. 
The objection that the officer of the Court would not 
know on what scale of allowance the bill ought to be taxed, 
as it depends on the agreement of the parties, does not 
appear to us to be of any weight; for in the ordinary 
relation of attorney and client, an attorney may baigain 
with his client for less than the established amount of fees 
and disbursements, and the Master must ascertain what 
that bargain was, and take it into his consideration, and 
when the bill is for conveyancing and business not done in 
Court, the Master, or taxing officer, must ascertain the 
remuneration as well as he can, according to the contract 
of the parties, express or implied. 

And therefore we think that whether the 2 Geo. 2, c 23, 
did, or did not apply to agency bills, the 6 & 7 Vict. c. 7 3, does ; 
and therefore the rule for taxing the bill must be absolute. 
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Rule absolute. 



Harvet v. Hamilton. 

r^E ARSON had obtained a rule calling upon the plain- To a declanu 
tiff to shew cause why the judgment signed in this case gitTcSnSSg" 
should not be set aside for irregularity. • ^"?* °" • 

o J pronussory 

The declaration was in assumpsit, and contained a note, with the 

, , oommon 

count on a promissory note, with the common counts, counts, the 

defendant 
pleaded, fint, 
8B to the first count, that he did not make the note ; and secondly, for a farther plea to the 
whole declaration, non assumpsit. No rule to plead several matters nad been obtained. Judg. 
aent as for want of a plea having been signed by the plaintiff; Held, that it was regular, as the 
second plea was to be considered as pleaded to the first, as well as to the last counts. 
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The defendant pleaded two pleas; first, as to the first 

count, that he did not make the note; and, secondly, **for 

,, •• a further plea to the whole declaration," non assumpsit. 

Hamilton, ^.t i , i i i ^ i i . i ^ 

^lo rule to plead several matters had been obtamed. The 

plaiiitifiP thereupon signed judgment as for want of a plea. 

Gray shewed cause. The judgment signed in this case 
is perfectly regular. Batiffield ▼. Hdffe (a), which was 
relied on when the rule was moved for, is not in point 
There the decision was, that the plaintiff was not entitled 
to treat as non issuable a plea that the defendant did not 
indorse, pleaded generally to a declaration containing a 
count on a bill of exchange, and an account stated, and 
that the judgment signed by him must be set aside. Here, 
however, the objection is not simply that the defendant has 
pleaded a non issuable plea, but that he has pleaded two pleas 
to the same count, without having obtained a rule to plead 
several matters. The second plea must, firom the nature 
of its commencement, be taken to be pleaded in bar of the 
action generally. Vere v. Goldsborough (b) may be cited aa 
an authority for the defendant In that case, however, the 
pleas, though informally pleaded, were necessarily confined 
to each count 

Pearson, in support of the rule. The judgment signed 
was irregular. Bat^field v. £dffe is, if possible, a stronger 
case than the present, since there the defendant was under 
terms to plead issuably. The plaintiff's proper course was 
to move to set the plea aside ; Bobesan v. EUis (c). [He 
also referred to Neale v. Proctor (rf).] 

Per Curiam (e). — The plaintiff was regular in signing 
judgment. The second plea clearly went to the whole 

(a) Ante^ vol. 5, p. 99 ; 8. C. (c) Ante, vol. 6, p. 403. 

1 Exch. 89. (d) 2 C. & K. 466. 

{b) 1 Scott, 265 ; S C. 1 Bing. (e) PoUock,C. B„Alderson, B., 

N. C. 353. Roffe. B,, and Piatt, B. 
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declaiatioD, and seyeral matters were therefore pleaded 1849. 
without any authority so to da The rule, however, may ^^n'^'^""^ 

be made absolute on payment of costs by the defendant. v. 

Hamilton. 

Rule accordingly. 



Gordon v. Rolt. 
1 RESPASS for breaking the plaintiff's crane. Where a mf- 

•ni . .1^ vant in the 

Plea not guilty. „Mn»xj per- 

The cause was tried before Lord Detmum at Winchester, f<?™»"^ ^ 

018 master 8 

at the last Spring assizes, when the following evidence was duty, but with- 

pven. The plaintiff, who was an iron founder, had been led^, uses 

employed to set up a crane in Portsmouth Dockyard, upon J\S™E^JJ^ 

the anderstandinff that, if approved of after trial, it was »nd injures it, 

^ ' ^vr ^ trespass 18 not 

to be purchased by the Government The defendant held the proper 
a contract for the performance of several works in the same ^^mast^ 
place ; and employed, as sub-contractor, a person of the 
name of Harvey. The workmen engaged by Harvey had 
used the crane for the purpose of severing the head of a 
pole, which had already been partially cut through, and 
in doing so had broken it It was part of the defendant's 
duty under his contract to cut off the piles ; but he had 
never permitted either Harvey or the men to employ the 
crane for that purpose, nor did he know that they had done 
80. Harvey was aware that the men occasionally used 
the crane, although he had not given them any authority 
to use it for this purpose. The crane had not been affixed 
to the freehold. Under these circumstances, it was con- 
tended for the defendant, that he could not be liable for 
the acts performed by the servants of the sub-contractor; 
or that if he was, the form of action should have been case, 
and not trespass. The jury found that the injury had 
been occasioned by the acts of men employed in the 
ordinary performance of the defendant's work, and a verdict 
was given for the plaintiff, with leave to the defendant to 
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1 819. move to enter a nonsuit, should the Court be of opinion 
*^^^Jj^^ that case was the proper remedy. 



V. 
ROLT. 



Cockbum, having accordingly obtained a rule nisi, 

Crawder and M. Smith shewed cause. The jury have 
found that the injury was done by the defendant's servants, 
while engaged in the ordinary performance of their duty. 
A contractor does not stand by and inspect the work, but 
employs others. The defendant may be said therefore to 
have himself caused the accident ; and is liable in trespass. 
The present rule has been obtained on the authority of 
JIPMantts V. Crickett (a). That however and other similar 
cases, are inapplicable to the present The principle upon 
which they were decided, is, that the act done by the 
servant was a wrongful act from which the master was to 
derive no benefit [Parke, B. — If your servant is driving 
your cart for you, he is engaged in an occupation which 
is for your benefit; yet if he were to run over a man, 
you would not be liable in trespass, but case, unless you 
gave the order from which the accident resulted. Rotfe, B. — 
You cannot make the master liable in trespass unless he 
himself performs the act, or orders another to do so. 
Parke, B. — If I send a servant to the post ; and he unin- 
tentionally knocks down a person, surely I would not be 
liable in trespass]. Here, the act is wilful, and done in the 
ordinary performance of the defendant's duty. [He referred 
to Leame v. Bray (b) ; M^LaugUin v. Pryor (c)b] 

Pabke, B. — The case oi M^LaughKn v. Prycr, was decided 
on the ground that the master was actually present, and sanc- 
tioned the particular act which caused the injury. The result 
of the cases is, that a master is only liable in trespass, where 
he has ordered the infliction of the injury, or commanded the 
performance of an act from which it must necessarily ensue. 
Here the injury was not occasioned by an act done by the 

(a) 1 East, 106. Cc) 4 M. & G. 48 ; S. C. 4 Scott, 

{b) 3 East, 593. N. R. 655. 
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servants in the ordinary performance of their master's 1849. 

commanda ^IT^ ' 

Gordon 

o. 

ROLT* 

RoLFE^ B. — If it had been proved that the defendant 
bad said to the men« ** raise a weight of twenty tons with 
the crane, but take care that you do not break it,** then I 
think that he might have been liable in trespass. No such 
evidence, however, was given. 

Crawder and Maynard were not called on to support the 
rule. 



Feb Curiam (a). — ^The rule must be absolute for enter- 
ing the nonsuit 

Rule absolute. 

(a) Parhe, B., Alderstm, B.» Roffe, B., and Plati, B. 



Wills v. Sutherland. 

(covenant by the plaintiff, as secretary for the time A private act 
being of the Neptune Marine Insurance Company. The czciU.) con- 
declaration stated, that before and at the time of the making ^.^]^|^ com. 

panj, provided, 
that in all actions, &c to be <* instituted" "byoron heha^ of the company,'* either alone or jointly 
with other parties, it should be sufficient ** to proceed in the name of the secretary,** &c., " as the 
nominal plaintiff," &c. 

In an action of covenant for calls by the secretary of the company, the declaration stated, that 
at the time of making the call, &c., the defendant was a shareholder; and that by a certain 
indenture in the said act mentioned, made between the several persons whose names and seals 
were or might be subscribed thereto, and who had sealed and delivered the same, or who might 
irom time to time seal and deliver the same^ or a duplicate thereof, &c., of the one part, and 
IC. W. and J. T. M., persons nominated for the purpose of heang covenantees for the company 
of the other part, it was covenanted, &c. (Covenant mter alia, to pay calls.) It then proceeded 
to assi^ the following breach : that whilst the defendant was sucn shareholdM*, &c., ** after the 
eiecntion by the defendant of the said indenture or deed of settlement as aforesaid,** a call was 
made, and oat the defendant had not paid the same. The defendant, who was under terms of 
pleading issuable pleas, having pleaded a plea to the efieet that the action was not brought on 
Dehalf of the company, the plaintiff signed judgment. 

On motion to arrest the judgment, Hddf that the action was one '* instituted on behalf of the 
company,** and therefore properly brought in the name of the secretary. 

Hdd also, that upon general demurrer, and therefore in arrest of judgment, the allegation 
'* after the elocution by the defendant of the said indenture or deed of settlement as aforesaid," 
was equivalent to an allegation that the defendant did execute the deed of settlement, by signing, 
sealing, and delivering it, and was therefore sufficient. 
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1849. the call thereinafter mentioned, the defendant was a share* 
WiLLB holder, and the proprietor of divers, to wit, two hundred 
"' shares in the said company ; that a memorial of the name, 

residence, and description of the defendant as such share- 
holder and proprietor as aforesaid, duly verified by the 
declaration required by a private act of Parliament, had 
been and was duly inrolled in the High Court of Chancery, 
according to the provisions of the said act, and that by a 
certain indenture or deed of settlement in the said act 
mentioned, bearing date, &c., and made by and between 
the several persons whose names and seals were or might 
thereafter be thereunto subscribed, and who had sealed 
and delivered, or who might firom time to time seal and 
deliver the same, or a duplicate thereof, of the one part, 
and Michael Wills and James Farquhar Morice, persons 
nominated for the purpose of being covenantees for the 
benefit of the said company, of the other part; after 
reciting that the said several persons parties to the in- 
denture of the first part, had paid the sum of 5L on each 
of the shares taken by them, and that the number of shares 
taken by each of the parties was set opposite to their 
respective names and seals subscribed and afiixed by them, 
it was covenanted, &c. (Covenant inter alia, for payment 
of calla) The declaration then averred that no new secre- 
tary, or any other secretary than the plaintiff, had been at 
any time appointed by or on behalf of the said company, 
or the directors thereof and then proceeded to assign as 
breach, — that afterwards and whilst the defendant was such 
shareholder and proprietor of two hundred shares in the 
. capital of the said company as aforesaid, and after the 
execution by the defendant of the said indenture or deed of 
settlement cu aforesaid, to wit, on, &a, (stating a call duly 
made). Breach, non payment of the call. 

The company had been formed under an act of Parlia- 
ment, 4 & 5 Vict c. xciii., intituled '^ An Act for regulating 
legal proceedings by or against the Neptune Marine In- 
surance Company.*' The first clause, after stating that 



V. 
SUTHEJILAND. 
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certain persons had formed themsehes into a company, and 1849. 
that difficulties had arisen and might thereafter arise '^ in WiIls 
legal proceedings by or against the said company, since by 
law all the members for the time being of the said company 
must be named in such proceedings," and that it was 
^ expedient that the said company should be rendered 
capable of suing and being sued in the name of some one 
individual as a nominal party to such legal proceedings," 
proceeded to enact, *^ that in all actions, suits, and other 
l^al proceedings," &c., to be thereafter ^' instituted or 
prosecuted by or on behalf of the said company, either 
alone or jointly with" other parties, &c., it should be ^^suffir 
cient to state, and to proceed in the name of the secretary 
or one of the directors for the time being of the company, 
as the nominal plaintiff representing the company in such 
proceedings,'' &c. 

The defendant being under terms of pleading issuably, 
donurred generally to the declaration, on the ground that 
it did not shew that the defendant had sealed and delivered 
the indenture or deed of settlement The demurrer was 
subsequently set aside by an order of Patteson, J., as 
fiivolous, the plaintiff to be at liberty to sign judgment, 
unless the defendant pleaded fair issuable pleas. The 
defendant having thereupon pleaded a plea to the effect 
that the action was not brought on behalf of the company, 
the plaintiff signed judgment An application having been 
made to the learned Judge to set it aside, he refused, but 
at the same time gave the defendant permission, on paying 
the amount into Court, to move the full Court 

Tl Janes having obtained a rule nisi to arrest the 
judgment, 

MartiUf Ogki and G. R. Clarke^ shewed cause (a). 
The action has been well brought in the name of the 
secretary. The first section of the statute by which the 

(a) In last Easter Term. 
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1849. company was established, after reciting certain incon- 
Wills veniences, enacts, that in all suits to be prosecuted ^ by or 
ScTHKRLAm <>^ behalf of the company,'' it shall be lawful to proceed in 
the name of the secretary. The present is clearly a case 
within that section. As the action is alleged to have been 
commenced by order of the directors, the damages, when 
recovered, would become part of the funds of the copartner- 
ship, and the plaintiff, therefore, is the proper person to sue. 
In Shirmer y. Lambert (a) it was decided, that the secretary 
of a company constituted by an act, containing, among 
others, the following provision, that all suits against persons 
in debt, &c, and all other proceedings upon any bonds, 
covenants, &c., in whiph the said company shall be interested 
against any persons, whether they are or shall have been 
proprietors of the said company, should be carried on in 
the name of the secretary, could maintain an action for 
calls against a proprietor ; and in Smith v. Croldswartky (6), 
a similar opinion was expressed. It is objected, however, that 
the declaration is invalid, for not shewing that the defendant 
signed, sealed, and delivered the indenture on which the 
action is brought. But the declaration alleges that the calls, 
the non payment of which is the subject-matter of the 
action, was made ^^ after the execution by the defendant of 
the said indenture" ^*€u aforesaid ^ and this, it is submitted, 
is, upon motion in arrest of judgment, as it would be upon 
general demurrer, a suflScient averment that the deed 
was granted by the defendant before the commencement 
of the action. It will be intended that every thing has 
been done which was necessary to make the defendant a 
party to the instrument ; Penson v. Hodges (c). There 
the omission in a declaration in debt on a bond of the 
words ^'sigillo quo sigillat," was considered to be cured 
by the verdict Moore v. Jones (d), may be cited as 
authority on the t>ther side, but on examination it 

(a) 2 Dowl. 132, N. S. ; S. C. (c) Cro. Eliz. 737. 
4 M. & G. 477. (d) 2 Ld. Raym. 1536 ; S. C. 

ib) 4 Q. B. 430. 2 Stra. 814. 
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Will be found to be inapplicable. The only words em- 1849. 
ployed in that case were " per qiioddam scriptum factum Wh.i.s 
concessit;" and the Court held that the declaration was g^^ ^^' 
insufficient, since ''scriptum** alone would not make the 
instrument declared on a deed. [They referred to I Wms. 
Sound. 221 y n. (1)]. 

T. Jones, in support of the rule. Both objections are 
vaUd. The secretary was not the person in whose name 
the action should have been brought The language of the 
preamble of the act indicates the occasions on which that 
officer is to be made plaintifiP or defendant. They are those 
on which all the members of the company would otherwise 
have to be named. Here, however, such an inconvenience 
could not arise. The covenant upon which the defendant 
b sued was entered into with certain persons as trustees, 
and they alone are the proper parties to sue upon it The 
shareholders could not, at common law, have sued upon it, 
and therefore the secretary, who is by the defendant made 
their representative, cannot maintain such an action for a 
breach of it There is no sufficient allegation that the 
defendant executed the deed. The words '' after exe- 
cution*' '' as aforesaid," are merely descriptive of time ; Beg. 
V. Pelham(a). It is not averred that he signed, sealed, 
and delivered the deed, nor is it said that he executed an 
indenture or a writing obligatory, which would have been 
equivalent to it; 1 Wms. Sound. 291, n. (1); Moore v. 
Janes. 

Cur. adv. mdt 

The judgment of the Court was now delivered by 

Parke, B. — ^In this case a motion was made in arrest of 

judgment The action was brought by the secretary of a 

certain company called ^ The Neptune Marine Insurance 

Company," mentioned in a certain private act of Parliament, 

(a) 16 Law Joam. Mag. Gas. 105, N. S., 
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1849. against John William SutberlancL The declaration states 

Wills (^^ Lordship here stated the substance of the declaration.) 

V* Two objections were taken to this declaration ; the first 

SOTHERLAND. , , . . , 

was, that the secretary could not sue upon the contract ; inas- 
much as the deed of settlement contained an express covenant 
with certain persons for the payment of calls. Now, that 
depends upon the construction of the private act df Parlia- 
ment, which is an act for regulating legal proceedings by 
or against the company. It recites that *^ diflSculties have 
arisen, and might thereafter arise, in legal proceedings by 
or against the company, since by law all the members for 
the time being of the company must be named in such 
proceedings. And whereas it is expedient that the com- 
pany should be rendered capable of suing and being sued 
in the name of some one individual, as a nominal party to 
such legal proceedings;'' it then enacts, ** that in all actions, 
suits, and other legal proceedings, other than proceedings 
of a criminal nature, and in all proceedings in lunacy or 
bankruptcy, whether by way of petition, fiat, or in Scotland, 
sequestration, or otherwise, to be thereafter instituted or 
prosecuted by or on behalf of the said company, either 
alone or jointly with any other necessary parties, the action 
shall be brought in the name of the secretary, or one of 
the directors for the time being." The argument was, that 
it appeared by the recital, that the only thing intended 
was to obviate the difiiculty arising firom joining numerous 
persons as plaintifis; inasmuch as all the members ought 
to be joined, and that difficulty does not occur where there 
is a deed with certain covenantees, limited in number. 
But although this is the recital of the principal thing 
intended, it does not at all follow that the enacting part 
is controlled by the recital. It is to be observed, that not 
only is it recited that it is an inconvenience, but it goes on 
to say, '* whereas it is expedient,'' — not for that cause only, 
but it is expedient generally— '^ that the company should 
be rendered capable of suing and being sued in the name 
of some one individual, as a nominal party to such legal 
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proceedings.'' We think this is clearly an action " on behalf 1849, 
of the company, and, therefore, the secretary may sue for wTlls 
the breach of the covenant „ »• 

rrn i • • « i i ^ i SOTHEBLAND. 

The next objection was, that the defendant was not 
liable ; because, not being a party to the original deed by 
name, but only by subscription, it did not appear that he 
had done that which was required in order to constitute 
himself a party. Now, the indenture was made by the 
several persons whose names and seals were or might 
thereafter be thereunto subscribed, or who had sealed and 
delivered the said indenture, or who might from time to 
time seal and deliver the same. So that, in order to con- 
stitute a person liable, it is necessary, not merely to shew 
that he has executed the deed, that is, sealed and delivered 
it, but also tliat he has subscribed the deed. There is no 
direct averment that he did subscribe the deed; but we 
think, that on general demurrer, and, consequently, in 
arrest of judgment, this objection ought not to prevail, 
because it is averred, that ^' after the execution by the 
defendant of the said indenture or deed of settlement as 
Bibreaaid,^ — not merely that ** after the execution aforesaid,** 
— certain matters occurred, and that this is equivalent to 
an allegation (although not a direct or positive one, for it 
might be open to special demurrer) that the defendant did 
execute the deed of settlement as aforesaid, by signing, 
sealing, and delivering it 

The whole question is, what is meant by the term ** as 
aforesaid 7* And we are of opinion that the words '* as 
aforesaid" must be construed to refer to that which is 
necessary to make the defendant a party to the indenture — 
not only the sealing and delivering, but the signing it, — 
and if there had been an issue upon that averment, it must 
be proved by the plaintiff. We therefore think that this 
objection ought not to prevail in arrest of judgment, and 
the rule for arresting the judgment will be discharged. 

Rule discharged. 
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1849. 

Richardson v. Barnes. 

A Judge may MSaDDELEY moved for a rule, calliog upon the 

the 43 Eliz. defendant to shew cause why an order made by Pollock, 

deprive Ae^ ^' ^'* ^^^ ^® certificate made on the record in this action, 

plaintiff of should not be set aside. 

costs* where 

the verdict is It appeared, that after the cause had been just heard, it 
ler^BBv^n' ^^ agreed that a verdict should be taken for the plaintiff 
f* ^dlT th** ^^ ^^^ second, third, and fourth issues, and for the defendant 
jury upoo their on the first, with Icave to the plaintiff to move to enter a 

verdict for him, with one shilling damages, if the Court 
should determine a question of law in his favour. The 
case having subsequently come on for argument before the 
Court above, and the rule for entering a verdict having 
been made absolute, Pollock, C. B., made an order for the 
production of the record before him, and certified under 
the 43 Eliz. c. 6, to deprive the plaintiff of costs. 

Baddeley. It is submitted, that under the circumstances, 
the learned Judge had no power to grant the certificate. 
By the 43 Eliz. c. 6, & 2, it is provided, that 'Mf upon any 
action personal to be brought In any of her Majesty's 
Courts at Westminster," &a, '^ it shall appear to the Judges 
of the same Court, and so signified or set down by the 
justices before whom the same shall be tried, that the debt 
or damages to be recovered therein in the same (/ourt shall 
not amount to the sum of forty shillings or above," ^^ in every 
such case the Judges and justices before whom any such 
action shall be pursued, shall not award for costs to the 
party plaintiff any greater or more costs than the sum of 
the debt or damages so recovered shall amount to, but leas 
at their discretions." The authority conferred by this 
statute only arises when a verdict has been found by a 
jury, and not when it has been, as in the present case, 
taken with the consent of the parties, subject to the opinion 
of another tribunal. In Keene v. Deeble (o), the Court, in 

(a) 3 B. & C. 491 ; S. C. 5 D. & R. 383. 
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construing the 43 Geo. 3, c. 46, s. 3, held that the word V849. 

"recovered" bore the technical legal sense, recovered by r,cha^rd8on 

the consideration and judgment of the Court, and, there- *• 

fore, that where a cause was before referred to arbitration, 

and the arbitrator awarded to the plaintiff a less sum than 

that for which defendant had been holden to bail, the case 

did not come within the statute, and the defendant was not 

entided to costs. [Aldersont B. — Have you any instance of 

a verdict taken by consent at nisi prius having been held 

to be different from one given by the jury ?] He referred 

also to Richards v. Bluck (a), and Rowe v. Rhodes (5). 

Pollock, C. R — Suppose that at the trial, by the 
opening statement of the plaintiff's counsel, the cause of 
action appeared to be a frivolous one, and the defendant's 
coansel were to consent that a verdict shoidd be taken 
for the plaintiff for nominal damages, would the Judge 
be thereby precluded from granting a certificate ? I 
think not. Even if the parties were to agree that no 
certificate should be given, that agreement could not 
deprive him of the power to certify in a frivolous action. 
The argument might have been a veiy good one, if urged 
at the time when the certificate was granted, but we cannot 
now interfere. 

Aldebson, 6. — We cannot draw a distinction ; all we 
have to ascertain is, whether there was a verdict 

The rest of the Court concurred. 

* 

PsR Curiam (c). 

Rule refused 

(a) Ante, vol. 6, p. 334 ; S. C. Dowl. 384. 
6 C. B. 443. (c) Pollock, C. B., Alderson, B.» 

ib) 2 C. & M. 379 ; S. C. 2 Roife, B., and Plait, B. 
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A peremptory 
undertaking 
bad been given 
to try, but the 
trial wao post- 
poned by order 
of a Judge, 
to enable the 
plaintiff to 
amend his 
pleadings. 
Hdd, a suffi- 
cient excuse 
for not pro- 
ceeding to 
tria], and that 
the defendant 
was not en- 
titled to judg- 
ment as in 
case of a non* 
suit. 



Jackson v. Cabbinoton. 

UUMFREY had obtained a role, calling upon the 
defendant to shew cause why a rule absolute for judgment 
as in case of a nonsuit should not be discharged, and the 
judgment signed thereon set aside with costs. 

It appeared from the afiSdavits that this was an action on 
a cheque ; and that a peremptory undertaking had been 
given by the plaintiff to try at the first sittings during this 
Term. When the cause came on for trial before Parke, B., 
the counsel for the plaintiff in opening the case admitted, 
that he was not in a condition to prove that the defendant 
had received notice of dishonour ; but submitted that sudi 
proof was unnecessary. The learned Judge, however, 
being of opinion that proof of notice was, in the existing 
state of the pleadings, necessary, an application was made 
for permission to amend the declaration by averring an 
excuse for notice. The counsel for the defendant opposed 
the application and claimed a nonsuit, on the ground that 
the plaintiff was under a peremptory undertaking to tij. 
His Lordship allowed the amendment upon the terms that 
the trial should be postponed, and that the plaintiff should 
pay the costs. No enlargement of the peremptory under- 
taking was obtained. On the 28th of May, the defendant 
obtained a rule absolute for judgment as in case of a nonsuit, 
and on the 29th judgment was accordingly signed. 



TTie Attorney General, Whitehursty and T, Jones now 
shewed cause. First, the plaintiff wa& bound by his 
peremptory undertaking, and if he chose to obtain an 
order for the postponement of the trial, he should have 
taken care to see that it embraced the enlaigement of the 
undertaking. Secondly, it is not cleiar that the Judge 
was authorized by the terms of the 3 & 4 Wm. 4, c. 42, 
to permit the amendment In Brashier v. Jackson (a), 



(a) 6 M. & W. 649, 655 ; S. C. 8 Dowl. 784. 
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Alderiony B., states the rule to be as follows. ^^The amend- 1849. 
ment must be conformable to the case proved, and the j^^goN 

issues joined." An amendment is onlv sanctioned where -, *• 

. •' , , •^ Carrington. 

a variance is found to exist between the proof and the 
statement on the record. Here that was not the case. The 
fact wasy not that notice was shewn to have been given 
to a person different from the one named in the plead- 
ings; but that the averment of notice was not proved at 
alL But thirdly, conceding even that the amendment 
could be made, the plaintiff was bound by his peremptory 
undertaking. A party is bound to comply with it unless 
prevented by circumstances over which he has no controL 
Here it was owing to the default of the plaintiff that the 
trial was not proceeded with. He went down to trial with 
a defective record. Haines v. Tayhr (a) is in point. There 
the Court held, that the omission to go to trial in time 
because the declaration required amendment, furnished 
no excuse for the non-performance of a peremptory under- 
taking, and that the defendant was entitled to judgment as 
in case of a nonsuit ; Lundey v. Dvbourg (b), [PoUocky 
C. B. — ^The plaintiff was permitted to postpone the trial 
by a Judge of competent jurisdiction; and, whether he was 
right or wrong in permitting the adjournment, we cannot 
now interfere.] 

Htmifrey, was not heard in reply. 

Pollock, C. B. — I am of opinion that this rule must be 
made absolute. The cause was adjourned by the order 
«f the Judge who tried it; and that order is certainly 
sufficient to entitle the plaintiff to have the judgment, 
which has been signed, set aside. 

The rest of the Court concurred. 

Rule absolute. 

(a) 2 DowL 644. (6) 3 D. & L. 80; S. C. 14 M. k W. 296. 

H 2 
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to cases of 
arrest under 
the capias 
giTen by the 
I & 2 Vict. 
c 110. 



RiCRETTs V, Noble. 

The 43 Geo. 3, JLdUSH had obtained a rule, calling upon the plaintiff to 
not applicable shew cause why the defendant's costs should not be taxed 
under the 43 Geo« 3, c. 46, s. 3 (a). 

It appeared from the affidavits, that the defendant had 
been arrested by virtue of a capias, issued under the pro- 
visions of the 1 & 2 Vict c. 110. The defendant paid 71 £9 
the amount indorsed upon the writ, together with lOiL for 
costs, into the hands of the sheriff, and afterwards the 
further snm of 10^ into Court, as a security for the costs 
of the action, under the 7 & 8 Geo. 4, c. 71. At the trial 
the plaintiff had a verdict for 6L damages. 

S/iee, Serjt., and fftlks shewed cause (i). There are 
several fatal objections to this application: First, the de- 



(a) 43 Geo. 3, c. 46, 8. 3, enacts, 
"that in all actions" "wherein 
the defendant/' &c., " shall be 
arrested and held to special bail, 
and wherein the plaintiff," &c., 
" shall not recover the amount of 
the sum for which the defendant," 
&c., " in sach action shall have 
been so arrested and held to spe- 
cial bail, sach defendant," &c., 
" shall be entitled to costs of suit, 
to be taxed according to the cus- 
tom of the Court in which such 
action shall have been brouf^ht; 
provided that it shall be made to 
appear to the satisfaction of the 
Court in which such action is 
brought, upon motion to be made 
to the Court for that purpose, 
and upon hearing the parties by 
affidavit, that the plaintiff," &c., 
" in such action had not any 
reasonable or probable cause for 
causing the defendant," &c., " to 
be arrested and held to special 



n 



bail in such amount as aforesaid, 
and provided such Court shall 
thereupon by a rule or order of 
the same Court direct that such 
costs shall be allowed to the de- 
fendant,** &c.; " and the plaintiff*, 
&c., " shall upon such rule or 
order being made as aforesaid, 
be disal)led from taking out any 
execution for the sum recovered 
in any such action, unless the 
same shall exceed," " the amount 
of the taxed costs of the defend- 
ant,'* &c., " in such action ; and 
in case the sum recovered in 
such action shall be less than the 
amount of the costs of the de- 
fendant," &c., "to be taxed as 
aforesaid, then that the defend- 
ant," &c., " shall be entitled" " to 
take out execution for such costs 
in like manner as a defendant," 
&c., " may now by law have exe- 
cution for costs in other cases/' 
(6) In Hilary Term last. 



V. 

Noble. 
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fendant has not been ^^ arrested and held to special bail'* 1849. 
Bennett v. Burton (a) is in point There, a defendant, who riciJ^tts 
had been arrested, and afterwards discharged under the 
1 & 2 Vict c. 1 10, s. 7, without putting in special bail, 
was held not to be entitled to costs under 43 Geo. 3, c 46, 
& 3; and Coleridffe, J., in his judgment observed, '^The 
case of Bates v. PiUmg (i) is a clear authority on the con- 
struction of the act of Parliament, that the defendant must 
be bi^h arrested and held to special baiL^ Here it is not 
sworn that he was, and the rule must therefore be dis- 
chai^di [He referred also to Preedy v. McFarlane (c).] 

Secondly, as it is not shewn that judgment has been 
signed^ the plaintiff cannot be considered to have ^^re- 
covered " in the action. In Keene v. Deehle (d), Littledak^ J., 
in reference to this very section, says, ^' I think that the word 
' recovered,' as used in this statute, bears the technical legal 
sense, — recovered by the consideration and judgment of the 
Coart.** \Parke, B. — There is nothing in that objection.] 

Thirdly, the 43 Geo. 3, c. 46, s. 3, does not apply to 
cases of writs of capias issued under the 1 & 2 Vict 
c 1 10. In Jervis's Rules, 278, note (&), 4th ed., it is 
said, ^^ So few cases can now occur upon this statute, 
that it is unnecessary to collect the decisions upon it It 
may, however, be well deserving of consideration whether 
this statute is now in force." *' The plaintiff does not 
recover upon the writ on which the defendant is arrested. 
The commencement of the suit is a writ of summons ; the 
defendant is arrested for the plaintiff's security, and the 
capias is a collateral proceeding." The 1 & 2 Vict c. 110, 
affords a different writ to that which was given under the 
old law. Daniels v. Fielding {e) shews that the foundation 
for an action for maliciously arresting under 1 & 2 Vict 
c. 110, is that the plaintiff obtain'ed the Judge's order for 

(a) 9 Dowl. 492, 3. id) 3 B. & C. 491, 3 ; S. C. 

(6) 2 Dowl. 367. 5 D. & R. 383. 

(c) 1 C, M. & R. 819; S. C. (e) 16 M. & W. 200; S. C. 

3 DowL 458. ante, vol. 4, p. 329. 
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1849. the capias by falsehood or fraud. If the 43 Geo* 3, c 46, 
*^J^]J^^ be held to apply to cases like the present, a plaintiff would 
«• be liable to be more severely punished than he could be by 

an action for a malicious arrest 

Chambers and LtLsh^ in support of the rule, were stopped 
as to the first point As to the last objection: — The 
recital to the 43 Gea 3, c 46, & 3, is important and 
worthy of consideration. It shews that it was passed fos 
the benefit of persons who have been improperly arrested. 
The statute, therefore, is remedial ; and the Court will not 
without cogent reasons hold that it has been repealed. In 
Halt V. Forget {a\ Bayley^ J., says, " The act of Parliament 
is a yery salutary one, and I am not disposed to relasL it. 
In the early decisions upon the act, it was held that malice 
was necessary ; but that is now exploded ; all these cases 
rest on their own peculiar circumstances.'' Arrest on 
mesne process has not been abolished; although a new 
writ has been substituted in lieu of the former process. 
The 1 & 2 Vict c 110, was passed with the intention, not 
of repealing the former act, but of giving even still greater 
protection to debtors. It will be held, therefore, that the 
former act is still in force, and applicable to the present 
case. 

Cur. ado. vulL 

Parke, B., afterwards delivered the judgment of the Court 
— In this case the defendant had been arrested by virtue 
of a capias, under the provisions of the 1 & 2 Vict c. 110, 
issued by order of my Brother Alderson for 71 1 Instead 
of putting in bail to the action, he paid that sum, with 20il, 
as a security for the costs of the action, under the 7 & 8 
Gea 4, c. 71. On the trial, the plaintiff recovered only 
6Z. damages; and a rule nisi was afterwards obtained to 
tax the defendant's costs under the 43 Geo. 3, c. 46, on 

(a) I Dowl. 696, 700. 
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the ground that he had been anested and held to bail for 1849. 

JIL without reasonable and probable cause. Riciettb 

We think that there was in this case no reasonable or ^, «• 

Noble. 

probable cause for arresting the defendant for so large a 
sum. But on the part of the plaintiff it was nevertheless 
insisted^ that the rule could not be made absolute for two 
reasons; iSrst, that the statute 43 Gea 3, c. 46, s. 3, applies 
only to cases where the defendant has been both arrested 
and obliged to put in special bail ; and that the defendant 
never having put in special bail, but having paid money 
mto Court, was not entitled to the benefit given by that 
clause. We think he was, because the effect of the 7 & 8 
Geo. 4, a 71, is to substitute money for bail above ; and by 
the enactment of the latter statute the action, after payment 
into Court, is to proceed as if the defendant had put in 
and perfected special bail. A second and more serious 
objection was, that the 43 Geo. 3, c. 46, s. 3, does not 
apply to arrests under the capias given by stat. 1 & 2 Vict, 
c. 110; this capias not being the commencement of a suit, 
and a writ to compel an appearance, but a collateral pro- 
ceeding for the purpose of obtaining security for a debt 
We are strongly inclined to think that the stat. 43 Geo. 3, 
& 46, does not apply to this case ; the object of the statute 
was, as appears by the recital, for the prevention of frivo- 
lous and vexatious arrests : there being two modes of com- 
mencing suits at that time, one by non-bailable, the other 
by bailable process, the object of the statute was to restrain 
the latter mode by imposing upon the plaintiff, if he im- 
properly resorted to it, the penalty of paying the defendant's 
costs. The arresting and holding to special bail meant by 
that statute was made on the commencement of the suit 
The arrest under 1 & 2 Vict c. 1 10, may be made at any time 
before final judgment ; there is no choice of the mode of 
commencing the suit; and in an action properly commenced, 
in the course of which the defendant gives reason to believe 
that he is going abroad, the payment of the defendant's costs 
seems an inappropriate remedy for the wrong committed 
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1849. by the plaintiff. It appears to us that, since the passing 
^Rii^OTT' ^^ the 1 & 2 Vict. c. 1 1 0, there is no longer any arrest 
" and holding to bail to which the former statute applies, 

except, perhaps, in the case provided for by the 85th sec- 
tion, of insolvents in custody to be discharged in a certain 
period; in which case the old proceeding is continued. 
The effect would be, that the statute 43 Gea 3, & 46, is 
become practically inoperative. We should, therefore, dis- 
charge this rule ; but as the question has never yet been 
decided, we shall, if the defendant intimates that he wishes 
that course to be taken, direct a suggestion to be entered 
on the record to deprive the plaintiff of his costs and to 
give costs to the defendant, which will enable the parties to 
raise the question on a writ of error. 

Rule accordingly. 

If the Coart On a Subsequent day (a), 

that t^nrjudg- ff^tUes moved, on the part of the plaintiff, to rescind the 

ment ought to nbove rule, so far as it related to the entry of the suggestion, 

or a party, they and to have the judgment entered for him. 

the purpose of The decision of the Court has been in favour of the 

opi^rtunit7of plaintiff* and it would be both incorrect and unjust that the 

taking the mJe should be drawn up against him. If a writ of error 

opioioD of a , to 

Court of error, is brought, it must be brought by the plaintiff; and why 
against Sm!° should he incur the expense of seeking the confirmation 
where the writ ^f ^j^ opinion which has already been ffiven in his favour ? 

of error must ' j a 

be brought by Besides, the 43 Geo. 3, c. 46, s. 3, speaks of "a rule or 
whose favour order ;" and there is no way of entering a suggestion by 
judffment **** which the question can be brought under the consideration 
ought to be. of a Court of error. If the Court be in favour of the 

plaintiff, they must express their opinion in the manner 

pointed out by the law. 

The Court then called upon 

Lusky for the defendant The Court will frame the 

(ci) In last Easter Term. 
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siiggestioQ in such a manner as to have the question raised. 1849. 
Precedents of forms of suggestion, under this statute, are Rickettb 
to be found in the Books of Practice, Tidd^s Forms^ 343, .. •'• 
8th ed. [Parke^ B. — It is a question of great importance, 
and we are certainly desirous of having it further con- 
sidered.] 

Cur. adv, vult 

The judgment of the Court was afterwards delivered by 
Parke, B. — This case, in which I delivered the judgment 
of the Court some time ago, on the argument of the rule 
nisi, was a motion to deprive the plaintiff of his costs under 
the statute 43 Geo. 3, c. 46, s. 3, where the plaintiff had 
held the defendant to bail, pursuant to a Judge's order 
obtained since the commencement of the suit ; and the 
Coart intimated their opinion, and delivered a formal judg- 
ment, that the 43 Geo. 3, c. 46, did not apply to the new 
process of capias under the 1 & 2 Vict, c 110. We stated 
that, as the question had never yet been decided, we 
should, if the defendant intimated a wish for that course to 
be pursued, direct a suggestion to be entered on the record, 
to enable the parties to raise the question before a Court of 
error; but afterwards, on the part of the plaintiff, it was 
said that there was no course by which this could be done, 
except by giving judgment in favour of the defendant and 
compelling the plaintiff to bring a writ of error. Mr. JViUes 
contended with great force that, our opinion being in favour 
of the plaintiff, it would be \iTong to force him to go to a 
Court of error to obtain what, we thought, was the justice 
of the case ; and, therefore, he objected to the latter part of 
the judgment, as to entering a suggestion and depriving the 
plaintiff of costs. We are of opinion that we cannot order 
such a suggestion to be entered on the record, — our opinion 
being in favour of the plaintiff. If there is no mode of 
raising such a question by a suggestion on the part of the 
defendant, no suggestion can be entered. If the defendant 
can pro|X)se any formal and regular mode of raising the 
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1849. 



RlCKBTTS 

V. 

NOBLB. 



question on a writ of error, making himself to be the party 
to bring such a writ of error, probably we shall attend to it; 
but if that cannot be done, that part of the judgment which 
relates to the entering of the suggestion must be considered 
as inoperative. The rule must be amended by striking out 
that part 

Rule accordingly. 



Partbidqb v. Gabdneb. 

Assumpsit 1 HIS was a rule calling upon the defendant to shew cause 
pleaded seven why the plaintiff's costs should not be taxed on the issues 
nlmassumpsit; ^^und for him at the trial, and be paid by the defendant, 
the succeed, nftg^ deducting the amount due to the defendant. 



ing five pleas 
traversea alle- 

Sations in the 
eelaration ; 
the seventh 
was a plea in 
confession and 
avoidance. 
The plaintiff 
having joined 
issue on the 



Keating and Ogle shewed cause. 
Fhipsan, in support of the rule. 



The facts, arguments, and cases cited, are fully stated in 
first five pleas, the judgment of the Court. 

demurred to .» ^ 

Cur. adv. vult. 



the sixth and 
seventh; and 
obtained a 
verdict on all 
the issues of 
fact, with 
contingent 
damages, and 
afterwards 
upon the ar- 

fument on 
emurrer 
failed, the 
Court holding 
that the de- 
claration was 
insaflScient : 
Hddt that he 
was not en- 
titled to the 
oofU of the 
issues of fact 
found for him at the trial (a). 

(a) See, however, Callander v. Howard, 1 L., M. & P. 755. 



Pabke, B., delivered the judgment of the Court (a). — 
In this case the plaintiff obtained a rule, calling on the 
defendant to shew cause why the plaintiff's costs should 
not be taxed on the issues found for him, and be paid by 
the defendant, after deducting the amount allowed to 
the defendant. The plaintiff had declared in assumpsit. 
The defendant pleaded seven pleas: first, non assumpsit; 
the second, third, fourth, fifth, and sixth, respectively, 

(a) PoUock, C. B., Parke, B., Alderson, B., and Pkttt, B. 
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trayeiiBed the allegations in the declaration; the seventh 
was a plea in confession and avoidance. The plaintiff 
having joined issue on the first five pleas, demurred to the «• 

sixth and seventh, and obtained a verdict on all the issues 
of fact, with contingent damages, and afterwards upon the 
ailment on demurrer &iled, the Court holding that the 
declaration was insu£Scient, and giving judgment against 
him, accordingly, on the ground of such insuflBciency. 
Upon this state of the record, the plaintiff sought to obtain 
his costs of the trial of the issues, and, as an authority in 
support of the application, his counsel cited the case of 
Bird v. Higginson (a). The plaintiff's right to costs in an 
action of assumpsit, is derived, either from the Statute of 
Gloucester, 6 Edw. 1, c. 1, s. 2, or the 4 Ann. c. 16, s. 5. 
As, however, the plaintiff in this action has not recovered 
damages, he is not entitled under the Statute of Gloucester; 
and as all the issues of fact have been found for him, the 
construction which in Richmond v. Johnson (ft). Lord JEUeU" 
borough and the rest of the Judges of the Eing^s Bench 
unanimously put on the 5th section of the 4 Ann. c. 16, 
and which, since the decision of that case until that of 
Bird v. Higginson, has been universally adopted, excludes 
him firom any right to costs under that section. All the 
authorities adduced in the ju(%ment of the Court of 
Qoeen's Bench in Bird v. Bigginsonf as bearing on the 
question of the plaintiff 's right to costs under the Statute of 
Anne, except that of Yatei v. Gun (c) consist with that con- 
struction. In Cook v. Soger (d)y the defendant did not 
obtain a verdict on any issue of fact, but was entitled to 
judgment on the whole record, and the Coiurt, therefore, 
consistently with the above mentioned construction, held 
that the plaintiff was not entitled to the costs of the trial. 
In Jones v. Dames {e\ some issues of fact were found for 
the defendant, and the Court held, that the plaintiff was 
entitled under the fifth section to tax and deduct the costs 

(a) 5 A. & E. 83; S. C. 6 N. (c) Barnes, 141. 

& M. 799. (<2) 2 Burr. 7&3. 

(*) 7 East, 583. (0 Barnes, 140. 
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1849. of the issues found for him. In Bartiett v. Spooner (a\ the 
Partridge plaintiff was not entitled^ as a verdict had not been found 
_ ^' for him, the issues of fact beins found for the defendant. 

Gardner. ^ 

In the cases of Dvberley v. Page {b)\ Hart v. CtUbush (c); 

TTie Duke of Newcastle v. Green, cited in Spencer v. Ham- 
erton (d) ; Othier v. Calvert {e) ; VoUum v. Simpson (/) ; 
Bright v. Jackson (g); Dodd v. JoddreU (A); Brooke v. 
Willet (t> and Benett v. Co«^ (ft); the plaintiff was 
entitled under the first provision of the fifth section. The 
application in Vivian v. Blake (J), must have been for the 
general costs. On this consistent collection of authorities, 
the case of Yates v. Gun {m\ correctly reported bv Barnes, 
was substantially overruled by the Court of Queen's Bench 
in Richmond v. Johnson {n), which was before the decision 
of Bird V. Higginson (0). In the present case, the plaintiff 
is not entitled to the costs of the issues under the Statute 
of Gloucester, nor, on demurrer, under the statute, 4 Ann. 
c. 16* Is he then entitled under that section to claim and 
deduct the costs of the issues found for him ? If Bird v. 
Higginson, is rightly decided, he is; but we think that 
decision was not warranted by the cases cited, that it is not 
established, but is opposed to the established construction 
of the fifth section. According to that construction, the 
plaintiff is not entitled to the costs of the issues of fact 
found for him under the Statute of Anne, unless some 
issues of &ct have been found for the defendant also. 
Therefore, no issue being found by the jury for the defend- 
ant Gardner, the plaintiff Partridge is not entitled to the 
costs sought by his rule, and the rule must consequently 
be discharged with costs. 

Rule discharged. 

(a) Bull. N. P. 335. (ft) 2 T. r/236. 

(6) 2 T. R. 391. (•) 2 H. Bl. 435. 

(c) 2 Dowl. 456. (ft) 1 B. & B. 465. 

(<0 4 A. & £. 413 ; S. C. 6 N. (/) 1 1 East, 263. 

& M. 22. (m) Barnes, 141. 

(e) 1 Ring. 275. (n) 7 East, 583. 
(/) 2 B. & P. 368. (0) 6 A. & E. 83 ; S. C. 6 N. 

{g) Barnes, 144, 146. & M. 799. 
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IN THE TWELFTH YEAR OF THE REIGN OF VICTORIA. 



Peterson and Another v. Davis. 

1 HE defendant having obtained leave (a) to enter a The n2tli 
suggestion on the roll to deprive the plaintifis of costs under LOTdwi 
the London County Courts' Act, 10 & 11 Vict c. IxxL County Court 

•' . ^. Act OO All 

s. 113, entered a su^estion accordingly to the effect that Vict alzxl), 
the plaintifis did not, nor did either of them, at the time of rises a plaintiff 
the commencement of the suit, dwell more than twenty rop«iior"court 
miles from the place where the defendant carried on his whore he 

, . - t . /.T 1 dwells more 

business m the city of Licmdon. than twenty 

The pluntiflb demurred to this suggestion. the defendant, 

means where 
he *' dwells 

Patersofiy in support of the demurrer. This suggestion "ora thaa 
seeks to bring the case within 10 & 11 Vict. c. IxxL s. 113. from whore 
The 112th section enacts, that all actions, "where the dtTeUs/*"*^* 
plaintiff dwells more than twenty miles from the defendant," ^ ^^^ 

^ ^ •' ' tion, therefore, 

may be brought in the superior Courts. And the 113th to dei>riTe the 
section enacts, that *^ if any action shall be commenced " costs under 

this act, on 
the ground 
(a) Ante, vol. 6, p. 79 ; S. C. 6 C. B. 235. that they 

dwelt " more 
than twenty 
miles from the place where the defendant carries on his business,** was held bad on demurrer. 
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1849. in any of the superior Courts ^^for any cause other than 
^^^^^[^ those lastly hereinbefore specified," if the verdict is for 
and Another less than 20Z., if the action be founded on contract, the 

mm 

Davis. plaintiff shall recover no costs. The suggestion here does 
not bring the case within the terms of the act. The words 
*^ where the plaintiff dwells more than twenty miles from 
the defendant," mean ^^ more than twenty miles from where 
the defendant dwells." That he may have a place of busi- 
ness within that distance does not signify. If a contrary 
construction were intended, the Legislature would, no 
doubt, have expressed their meaning in express language, 
as in the Westminster Court of Requests' Act (6 & 7 Wm. 4, 
c cxxj^vii. s. 40), which renders a defendant liable to the 
jurisdiction if he merely ''seeks or obtains a livelihood" 
within the city. 

Hinde, contriL In putting a construction upon the words 
in the 112th section, the intention of the Legislature must 
be looked ta Sect 40 enacts, that a plaintiff may sue in 
the County Court where the debtor ''dwells or carries on 
business" within the local jurisdiction. [Cfresstoell, J. — ^The 
40th section in this act corresponds with the 60th section 
of the 9 & 10 Vict c. 95, and it has never been contended 
that that section varies the meaning of the 128th section, 
which corresponds with the 1 12th section of this act] [He 
also referred to Butler v. Carney (a), and Hayter v. Ftsk{b)i 
and to Croft v. Pitman (c), and BushneU v. Levi (d), which 
were decided under the London Court of Conscience Act, 
39 & 40 Geo. 3, c. civ.] 

Paterson was not called upon to reply. 

Wilde, C. J. — There is no reasonable doubt about the 
construction to be put upon this section ; and its language 

(a) a Exch. 474$ S. C. anUe, (c) 5 Taunt 64S; S.G.I Marsh, 

vol. 6, p. 45. 269. 

(ft) Antt, voL 6, p. 355 ; S. G. (d) 5 Bing. 315 ; S. G. 2 M. 

6 C. B. 568. k P. 577. 
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does not create any ambiguity. Unless it did so, we are 
not obliged to look through the whole act to ascertain the 
meaning of this particular section. The 40th section, 
which enables the plaintiff to sue, it is true, points to the 
place of business as well as the place of residence of the 
defendant But when we come to the 112th section which 
compels the plaintiff to sue in the local Court, we find that 
he is not obliged to have recourse to the inferior Court if 
he reside ^'more than twenty miles from the defendanL" 
Hiat must mean the defendant's place of abode or dwell- 
ing, which is more likely to be known than his place of 
business. Confining our attention to the language of this 
particular section, although bearing in mind the general 
scope and object of the act, I think it is clear that the 
plainti£b were not bound to sue in the inferior Court, and 
that this demurrer must therefore be allowed. 



Ill 



1849. 



PXTEBSON 

and Another 

V. 

Davis. 



CoLTUAN, J.— I am of the same opinion. We must 
construe the words of the section in their natural sense, and 
then the plaintiff is only bound to sue in the inferior Court, 
where he dwells within twenty miles from where the 
defendant dwells. 

Maule, J. — I also think that the true meaning of the 
112 th section is, that the plaintiff is not bound to soe in 
the inferior Court, where the parties dwell more than 
twen^ miles apart The 40th section, which is said to 
throw a doubt upon its meaning, is an enabling not a 
restraining enactment; — ^it enables the plaintiff to sue his 
debtor if he either ^ dwell or carry on his business" within 
the jurisdiction of the inferior Court 

Cresswell, J., concurred 



Judgment for the Plaiutifis (a). 

(a) See Duck v. Barton, 1 L.» M. k P. 201 ; Kirby r. Hiekgon, id. 
p. 364. 
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1849. 

BUTLRR V. Fox. 

The venae «/• WILDE moved for a rule to change the venue in 

changed in this cause from South Lancashire to London, on an affidavit 

ajnvijM^iKaicj stating that the action was brought on a marine policy of 

ofiniaranM insurance, from Baltimore to Liverpool; that the declara- 

on ffoods al- ^ *■ 

le^ug a fo- tion alleged a loss by perils of the sea, and stated as breach 
penb ofth/ the non-payment of the value of the goods insured ; that the 
oomn^n^iOB. P^'^^J ^^ entered into in London ; and " that the plidntiff 's 
davit. cause of action" ** arose in London, and not in the Southern 

division of the county of Lancaster, or elsewhere, out of the 

city of Ix)ndon.** 



J. Wilde. The cause of action arises at the place where 
the money is payable, which is in London. Formerly, it was 
thought that in no case where the action was brought upon 
a written instrument, could the venue be changed upon the 
common affidavit ; but in Mandel v. Steele (a), the rule was 
laid down that it might be changed in all actions on 
contracts, though in writing, except on specialties, bills, 
and notes. In that case the action was on a contract to 
build a ship at Liverpool, and it was held that the venue 
might be changed. [^MauJe, J. — How can the money here 
be sidd to be payable at London more than any other place ? 
The case of Mondel v. Steek^ merely shews that such a rule 
may be applied for, although the declaration discloses a 
written contract In Cailland v. Champion {b\ which was 
an action upon a policy of insurance on the life of a party 
who died at Edinburgh, the Court of Queen's Bench 
discharged a rule to change the venue, which had been 
obtained on an affidavit that the whole cause of action 
arose in London, on the ground that the affidavit could not 
possibly be true, the death having taken place in Scotland. 
The loss of the goods here is the same as the death of the 

(a) 8 M. & W. 640 J S. C. 1 Dowl. 165, N. S. 
(6) 7 T. R. 205. 
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party there.] In Martin v. Daws (a\ Parke, B., expressed 
an opinion that since the case of Mondel v. Steele, '< it was 
to be considered that the rule, which prohibited the change 
of venue, applied only to actions of debt or covenant on a 
specialty, and to bills or notes, and, therefore not to an 
action upon an award, which, although under seal, was not 
a specialty." 

Wiu>E, C. J. — It is possible that a case may occur in 
which the Court may in an action on a policy of insu- 
rance, think fit to allow the venue to be changed (It), but 
it has not been the practice to grant such applications. 
The case of Cailland v. Champion, is a distinct- authority 
against the present motion. To obtain a rule of this kind 
the defendant should bring the declaration before the Court 
and make an a£Bdavit, that the cause of action arises in the 
place to which the venue is sought to be changed. The 
declaration in this case shews that the action is brought on 
a marine policy of insurance for goods, and that the goods 
were lost upon a foreign voyage by perils of the sea, and 
charges as breach of the policy the non-payment of the 
money. The afiidavit states, that the non-payment of the 
money is the cause of action, and the deponent swears that 
the whole cause of action arose in London. That is a 
mistake. A policy of insurance is sometimes under seal, 
and like other specialties, bills and notes, it cannot be said 
on non-payment of the money secured thereby, that the 
whole cause of action arises at any one particular place ; 
for a bond is a debt everywhere. In Martin v. Daws, Lord 
Abinger correctly states what is to be considered the cause 
of action. If the action is brought for disobedience of an 
award, the award is the foundation of the action ; so here, 
where the action is brought for breach of a policy, the 



(«) li M. & W. 734, 6; S.C. ante, vol. 1, p. 279. 
(6) See WatUns v. Towers, 2 T. R. 276. 

VOL. VII. I D. & 
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1849. policy is the foundatioD of the action. No authority has 
^jj^^gj^ been cited in which a similar application has been granted, 
j^' and the rule must consequently be refused. 

Mauls, J., Cbessweli^ J., and Wh.uams, J.5 concurred. 

Rule refused. 



Wild v. Habbis. 

AnampsiL A SSUMPSIT. The declaration stated, that on, &&, in 

tion statedT" consideration that the plaintifiF being sole and unmarried at 

siderlrtion'tbat ^^^ request of the defendant, had then promised the defend- 

the plaintiff ant to marry him within a reasonable time, the defendant 

unmarried, at then promised the plaintiff to marry her within a reasonable 

the dXndant t™®. Averment, that the plaintiff, confiding in the promise 

had then pro- Qf i\^q defendant, hath always from thence hitherto remained, 

noised to many ^ ^ "^ , 

the defendant and Still is, sole and unmarried, and has been during all the 

sonable time, ^^^^ ^^st aforesaid, until she had notice that the defendant 

then^pro^bed ^^ married as hereinafter mentioned, ready and willing 

tomarrjrthe to marry him the defendant: and although a reasonable 

plaintiff within .,,, ,. , ,. ii/.t» 

a reasonable time had elapsed smce the making the defendant s promise, 

roent, thatthe ^^^ before the commencement of this suit Breach. Yet 

E'tb°rt^ ***** the defendant has wholly neglected his promise, and has 

mainedun. not married the plaintiff; but on the contrary thereof, the 

during all the defendant at the time of making his promise, and from 

umfl she'had whence hitherto hath been, and still is, married to a certain 

notice that the woman, whose name is to the plaintiff unknown, then and 

defendant was .., . . 

married, was Still being the wife of the defendant. Averment, that the 

[hig UMBiarTy" plaintiff did not know at the time of the defendant making 

B^ ^^ll^'th*?'* ^^^ ^^^^ promise to her, nor for a long time afterwards, that 

the defendant he, the defendant, was married, &c. 

has not married 

the plaintiff, 

but on the contrary thereof, the defendant, at the time of makmg the promise, and from thence 

hitherto, hath been and still is married to another woman. 

Held, on motion in arrest of judgment, that the declaration disclosed a sufficient cousidermtion 
for the promise alleged. 
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At the trial before Maule, J., at the sittings after last 1849. 

Hilary Term, for the county of Middlesex, the plaintiff ^^ 
obtained a verdict for 10/. damages. 



Httddkston moved to arrest the judgment (a). This decla- 
ration is bad on two grounds. First, there is no sufficient 
consideration disclosed for the defendant's promise. The 
plaintiff could not marry the defendant, who was already 
married to another perscMi. Her promise to do so, was 
a promise to perform an impossible or unlawful act, and 
oonld not, therefore, be any consideration. In Chit, on 
Caniraets, p. 58, drd ed., it is laid down, that *' a promise is 
not binding if the consideration for making it be of such a 
nature that it was not, in fact or in law, in the power of the 
promiser, from whom such consideration moved, to complete 
such consideration and confer the full benefit meant to be 
derived therefrom.'' In Harcy v. Gibbons {b\ a considera- 
tion that the plaintiff would discharge the defendant of 
a debt doe to a third person, was held insufficient to sustain 
a promise to expend a certain sum in the repair of the 
plaintiff *s baige, the declaration not shewing that the plaintiff 
had any authority to dischai^ge the debt In Nerot v, Walr 
laee {c\ the rale is laid down by Lord Kenyon^ C. J., ^^ that 
every person who in consideration of some advantage, either 
to himself or to another, promises a benefit, must have the 
power of conferring that benefit up to the extent to which 
that benefit professes to go ; and that not only in fact, but in 
law." The plaintiff in this case was not without a remedy, 
as die might have brought an action for the felse represen- 
tation. The Court will not, in order to sustain this con- 
sideration, presume that the state of facts, as disclosed in the 
declaration, might afterwards be altered ; Caines v. Smith, 
per Alderson, B. {d). Secondly, the promise also, as alleged 
to be made by the defendant, is bad, for the same reasons 

(a) In last Easter Term. ((Q 16 M. & W. 189; S. C. 

(6) 2 Lev. 161. ante, vol. 3, p. 462. 

(c) 3 T. R. 17. 

I 2 



V. 

Harris. 



IIG 
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1849. above urged against the validity of the consideration. Id 
Wild ^^^- -2%-9 tit '^ CcmdUian^ (D. 2.), it is said, '^ If a condition 
Hahrib. be to do a thing which by no means can be done, it shall be 
said to be an impossible condition : as, to go from London 
to Rome in three hoars.*' It is true that under the same 
title, is to be found as an instance of a possible condition : 
^ K (he a>ndition be, that a married man shall marry such a 
woman ; for it is possible that his present wife may die before 
him, and the other woman ;" but the authority referred to 
for that position does not fully support it [CressweU^ J. — 
In Bro. Ahr.y tit '' CondiUm^ fol. 156, &, it was held, that 
where a woman enfeoffed a man, who was married at the 
time, on condition that he should marry her, the condition 
was lawful, for his wife might have died within a reasonable 
time (a).] [He referred also to TuffneU v. Constabk (by] 

Cur, adv. vult» 

Wilde, C. J., now delivered the judgment of the 
Court (c). — This was an application to the Court for a 
rule nisi to arrest the judgment The declaration was for 
a breach of promise of marriage, alleging mutual promises 
on the part of the plaintiff and the defendant; that the 
plaintiff being unmarried had agreed, at the defendant's 
request, to marry him within a reasonable time, and the 
defendant agreed to marry the plaintiff within a reasonable 
time; and that the plaintiff continued unmarried until 
she discovered that the defendant was a married man 
at the time of the promise. It was contended, on behalf 
of the defendant, that inasmuch as it appeared that the 
defendant was a married man at the time of the contract 
there was a want of consideration, because the plaintiff 

(a) See also Co. Litt. 20, b, (6) 3 n! & P. 47 ; S. C. 7 A. 
where it is said, '* if a feme sole & E. 798. 



do enfeoffe a married man cau8& (c) fVilde, C. J., Coltman, J 
matrirooDiipr8plocuti,itis good for Cresswell, J,, and fViUioms^ J. 
the possibility." See Ibid. 25, b. 



•» 
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coald not be regarded as bound by her promise to 1849. 
marry the defendant, he being a married man. But the Wild 
promise stated in the declaration is, that the plaintiff ^' 

being unmarried, promised the defendant to marry him 
within a reasonable time, and the defendant promised 
the plaintiff to marry her within a reasonable time, — a 
promise which, although the defendant was then a married 
man, was capable of being performed, for the defendant's 
wife might have died within a reasonable time. The 
declaration further states, that the plaintiff, confiding in the 
defendant's promise, continued unmarried for a reasonable 
time. At all events, that is a sufficient consideration, being 
a prejudice to her; and if the defendant's wife had died 
within a reasonable time the plaintiff would have been 
bound to perform the promise. An authority on this 
subject was referred to by my Brother CresstoeUf — Bro» 
Abr., tit ** Condition^ fol. 156, &. There a woman enfeoffed 
a man, upon condition that he should marry her (he being 
a married man) within a reasonable time. The feoffee en- 
feoffed another person, and so through half-a-dozen persons. 
The man died, being then a married man, whereupon the 
original feoffees entered as for condition broken, and the 
Court held, that it was a lawful condition, for that the 
defendant's wife might have died within a reasonable time ; 
and the party recovered. That judgment establishes the 
principle which must govern this case. The defendant 
cannot be allowed to set up his own fraudulent concealment 
of his marriage in order to discharge himself from the 
responsibility attaching to his own promise, when the plain- 
tiff has executed the consideration on her part by waiting a 
reasonable time unmarried, and being ready and willing to 
marry the defendant, until she discovered that he was 
a married man. The Court, therefore, is of opinion that 
no rule can be granted. 

Rule refused. 
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1849. 

Llotd v» Harris. 

In order to ThIS was tL Tule (under the 1 & 2 Vict c 1 10, s. 18) for 

for payment payment of two sums of 360/.9 and 15221 ISs,, pursuant to an 

(underT & 2 *^®^^ mftde in the above cause. 

Vict. 0.110, The following facts appeared upon the affidavits in 

suant to an support of the mlc. The action and all matters in diflbr- 

onhoawwd^ ence between the parties had been referred to arbitration, 

served wd ^^ ^^^^ ^^ "^®^ P""® ^^^ *® ^^^^ ^^ February, 1848. 
the original On the 10th of June, in the same year, the arbitrator made 

party, at the bis award, by which he directed the plaintiff to pay to the 

thmhiTde- defendant a sum of 78521 on the 23rd of October then next, 

mandismade; and the two further sums of 360/., and 152i 15*., on the 

and It M not 

BuflBcient that 23rd of January, 1849. A copy of the award was served on 

aw^/hMbeon ^^^ plaintiff on the 21st of October, 1848, by a person of 
served on a ^j^^ ^^^^ ^( 31^^^]^ q^ ^Jj^ 23rd of the same month, the 

previous occa- « ' 

aion, when a defendant made a personal demand on the plaintiff of the 

demand was 

made of 785/., and at the same time produced and offered the 

of monerdue <>riginal award for the plaintiff's perusal. On the 6th of 
under the same November, the order of nisi prius was made a rule of Court 

award. '' 

On the 14th of May, 1849, the defendant served the 
plaintiff personally vnth the rule of Court, and offered the 
same for his perusal, and demanded payment of the two 
sums of 360/. and 152/. 15^., informing the plaintiff that 
those were the sums ordered to be paid by the arbitrator 
and offering the award for his perusal. 

The plaintiff made an affidavit in answer that he had 
never been served with a copy of the award. 

Byles, Serjt., shewed cause. In order to entitle a party 
to pn>ceed in this summary manner to enforce an award, 
he should shew that all the ordinary formalities have been 
complied with, which are necessary in cases of applications 
for attachment; Abrahams y.Tauntan(a): unless indeed there 

(ff) Antet vol. I, p. 319- 
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are special circumstances in the case, to take it out of the 1849. 
general rule. Here no copy of the award was served upon 
the plaintiff when the demand was made of these two sums. 
It is true a copy of the award was served when the demand 
was made of a separate and distinct sum in October last ; 
but the service of the copy then cannot be relied on, on the 
present occasion ; Bex v. Alnwick (a). In Wtbon v. Foster (i), 
the Court refused to enforce an award by granting a rule like 
the present, where the regular service could not be effected, 
although the party against whom the motion was made, 
appeared to be perfectly aware of the terms of the award. 
Tindai, C. J., there says, ** You have a remedy by action ; 
and that being so, ought we to put in force the extraordi- 
nary powers of the Court for such a purpose as you have 
in view, which is, in effect, to bring the defendant into 
contempt." 

Channen, Seijt, in support of the rule. The case of Doe 
V. Amey {c) shews that the same strictness is not required 
in motions of this kind as where the party proceeds by 
attachment The case of Jordan v. Berwick (rf), and Doe 
d. Moody v. Squire {e\ are authorities to the same effect 
The point is discussed, and the cases collected, in a note to 
Hawkins v. Benton (^f). 

WOiDB, C. J. — Without entering into the question how 
fiur a rule of this kind is analogous to a motion for attach- 
ment, it appears that there is a recognised rule of practice, 
which is to be observed except under special circumstances. 
Where a party is sought to be proceeded against in this 
summary manner, the award should be properly brought to 
his notice ; and there is a clear and defined rule that in 
such a case there should be a delivery of a copy of the 

(a) 5 B. & A. 184. Dowl. 23, N. S. 

(5) Ante, vol. 1, p. 496, 7 ; S. C. (rf) 1 Dowl. 271, N. S. 

6 M. & G. 149 ; 6 Scott, N. R. 936. (e) 2 Dowl. 327, N. S. 

(c) 8 M. & W. 665 ; S. C. 1 (/) Ante, vol. 2, p. 468, n. (c). 
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1849. ^ award and the production at the same time of the original. 
In the present case, a copy was served, and the original 
award shewn to Llojd at a time when a demand was made 
with r^ard to a distinct and independent matter. It 
seems to me, therefore, that with respect to the present 
application there has been no proper service of the award; 
and there is an absence of any circumstances which would 
call upon us to dispense with the general rule. The rule 
therefore must be discharged. 

CoLTMAN, J. — It is essential that in cases like this there 
should be a well known definite rule; and such a rule does 
in point of fact exist. Such a rule ought not to be departed 
from except under very special circumstances; and none 
such exist in the present case. 

Maitle, J. — The practice of granting rules of this kind 
emanates from a decision in the Queen's Bench (a), which 
has been acted upon in several subsequent cases (6). I think 
that this summary remedy ought not to be granted, unless 
it appear that the party has knowingly and wilfully refused 
to do something which by the rule of Court he was bound 
to do, afler notice of his obligation. He cannot be taken 
to have refused wilfully, unless he had notice of the in- 
struments creating the obligation. The rule of service is 
that a copy shall be served, and the original shewn at the 
same time. Even if this were to be decided for the first 
time, I should consider that the proper mode was to serve 
a copy, and enable the party to make sure it is a true copy, 
by producing to him the original. I do not think thb is a 
mere technicality, but a substantial matter. 

Rule discharged* 

(fl) Jones V. Williams, 11 A. & E. 176 ; S. C. 4 P. & D. 217. 
(&) See Crestoick v. Harrison, 1 L., M. & P. 721. 
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1849. 

CoLLMAN and Another r. Biedman. 

1 HIS was a rule calling upon one Marshall and his The payee of 
attorney to shew cause why all further proceedings in the n<^ hlwSg 
above action should not be stayed, and why they or one of ^^J^Tto 
them should not pay to the defendant his costs of the indoneeson 

. . - the default of 

action^ and of this application as between attorney and the defendant 

«i:^-»«. the maker, 

™ent l^^t „ 

The following fects appeared upon the affidavits. The •ction agunst 
defendant, by whom the above rule had been obtained, had the name of 

the indofvefis 

made his promissory note for 5021, payable to one Marshall, without their 
who had indorsed it to the plaintifis. The defendant did l^^^^^'i;"^ 
not pay the note when it became due. Marshall thereupon verdict for the 

• 1 1 1 t 1 /• J amount of the 

paid the larger portion of the amount, and the defendant note which 
the smaller sum to the plaintifls. The plaintiffs handed the pj^ y^^^ ^^^ 
note over to Marshall, who brought the present action in S? ^^yj ^ 
their names, though without their authority, against the the application 
defendant The defendant pleaded non fecit and pay- ant, made 
ment. At the trial a verdict was taken for the balance jj*^y*y^?^* 
remaining doe upon the note from the defendant, and the J^*"*^^^ 
Judge certified for immediate execution for the debt on either side. 
The amount remaining due on the promissory note had 
since been paid, but not the costs. It appeared that 
Marshall had some grounds for believing that he had the 
authority of one of the plaintifls for using their names in 
the action. 

BykSf Seijt, shewed cause on behalf of Marshall The 
defendant has no right to call upon any one not a party to 
the record to pay the costs of the action, and the Court has 
no jurisdiction to make such an order. [Wilde, C. J.— Can 
a parly who sues out the process of this Court in the 
name of a third person, be permitted to deny that he is a 
suitor, or to contend that the Court has no power to order 
him to pay costs ?] The defendant was bound to pay the 
amount of the promissory note, and it is not suggested that 



122 CA8B8 ON POmTB OF PRACTICE, C. P. 

1849. he was in any way prejudiced or deprived of any defence 
^^^^^^1^^^ by the action being brought in the names of the present 



and Another plaintiffil. 

BiBOMAN. 



Ltish shewed cause on behalf of the attorney. 

Bovill in support of the rule. It may be quite true that 
the defendant has not shewn that he is prejudiced in this 
defence by the action being brought in the plaintifis' names 
instead of that of Marshall ; but it is clear that Marshall 
has brought this action in the plainti£&' names without 
their authority, and this Court will not permit this on* 
authoriased use of a party's name, but will visit the offender 
with costs. 

WtLDE, C. J. — It is clear that Marshall had no authority 
from the plaintifis to bring this action, but it is not clear 
that he knew that he had none. He has acted carelessly in 
the matter, and so has his attorney. The case comes before 
us under peculiar circumstances. The defendant does not 
appear to have been prejudiced in any way in his defence. 
The process of the Court, however, has been used in a man- 
ner not warranted by law. Where actions are brought in 
the names of third parties not interested in the subject- 
matter, the attorney should be careful to have a proper 
authmty for using their names. I think the plaintiffs ought 
not to be allowed any costs ; at the same time, I cannot see 
that the defendant, who has not been prejudiced, is entitled 
to any. I think, therefore, the justice of the case will be 
satis&ed by making the rule absolute to stay proceedings, 
without costs on either side, and that each party bear his 
own costs of the present rule. 

CoLTMAN, J. concurred. 

Cresswell, J. — I do not exactly understand on what 
precise ground we cure deciding this case, although I am not 
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prepared to differ from the rest of the Coart These 1849. 

applications are usually made by the parties whose names collman* 

have been used without their authority. It perhaps is "nd Another 

reasonable that Marshall should not be allowed any longer Bisoman. 
to use the names of the plaintifiis. 

WiLLiABf% J. concurred. 

Rule accordingly. 



Tate v. Hitchins and Others. 

ASSUMPSIT. The declaration contained three counts. Toadecla- 
The first was in the usual form for work and labour as an [S5'ei»rSl°^ 
attorney, the second was for money paid, and the third on «»*™«*ort, 

■^ J r ' containing 

an account stated. counts for 

Plea by the defendant, Hitchins, alone; secondly, that Uboarasan 
the action was commenced after the passing of the 6 & 7 f^moniy""^ 
Vict c 73, intituled, &c., and that the same is now main- P^'dj ^"o ^^ 

' ' the defendants 

tamed by the plaintiff against the defendant for the recovery pleaded that 
of certain fees, charges, and disbursements claimed by the commenced 
plaintiff to be due to him from the defendant, and in respect ^^ ^ ^ J 
of certain business theretofore done by the plaintiff, as an uid was for 

, too recoyery 

attorney and solicitor, for the said defendant, as in the of certain fees 
first count in that behalf mentioned; and the defendant M^isf^^^ 
farther says, that the plaintiff did not, one calendar month "*^"*j^|ff 
before the commencement of this suit, deliver unto the said to be due from 
defendant, he being the par^ to be charged therewith, or in respect of 
send by the post to or leave for him at bis counting-house, ^^^oneu 
office of business^ dwelling-house, or last known place of ^ ^ttoraej, 

first count in 
that behalf mentioned ;" and that the plaintiff did not one calendar month before, &c., " deliver 
mto the said defendant, he beings the party to be charged therewith, or send by the post to or 
leave for him at his counting-house, office of business, dtvelling-honse, or last anown place of 
abode,** a signed bill of costs. 

Bdd, on special demurrer, that the plea was good, and sufficiently negatived a delivery of a 
signed bill m compliance with the statute. 



Held also, that the word " disbursements** must be taken to apply to the '* money paid** in the 
second count ; and therefore that the plea, which was pleaded generally to the whole declaration, 
contained a sufficient answer to that count also. 
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1849. 



Tate 

9. 
H1TCHIN8 

and Othen. 



abode^ or at either of such places, any bill of such charges, 
fees, and disbursements, subscribed with the proper hand of 
the plaintiff, either with his own name, or with the name 
or style of any partnership of which the pldntiflP is or was 
at any time a member, or enclosed in or accompanied by 
any letter subscribed in like manner referring to any such 
bill as aforesaid, as by the statute in such case made and 
provided is required. And the defendant further says, 
that the said account in the last count mentioned was 
stated by the defendant of and concerning and included in 
the said sum in the first count mentioned, and that the two 
sums are one and the same debt Verification. 
Special demurrer and joinder. 



Bamardy in support of the demurrer (a). The plea is 
bad on two grounds ; first, it is pleaded to the whole decla- 
ration, which contains three counts, and it is no answer to 
the second count That count is for money paid, and the 
plea says nothing about money paid. [CressweUt J. — It 
speaks of ^* disbursements," and nothing is said about dis- 
bursements except in the second count] The '* disburse- 
ments** mentioned in the plea are disbursements as an 
attorney; whereas the plainti£F might recover under the 
second count for money not paid as an attorney. [He 
referred to Rayner v. Wright (J).] 

Secondly, it does not sufficiently negative a delivery of a 
bill of costs within the statute. It is consistent with the 
terms of this plea, that the plaintiff may have delivered his 
bill to one of the other defendants; and as they are sued 
as joint contractors a delivery to one would be sufficient ; 
Crowder v. Shee (c) ; KUeJof v. Scolfield (rf). Those 
cases, it is true, were decided under the former act, the 
2 Gea 2, c. 23, s. 23 ; but the terms of the present act, 
6 & 7 Vict c. 73, s. 37, are similar. 



(a) In Easter Term. 
(6) 2 Dowl. 418, N. S. 
(c) 1 Campb. 437. 



(d) Q. B., Trin. Term, IS42, 
cited from 6 Jurist, 1059. 
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Plapsoni contra. As to the first objection, if the plea 1849. 
had contained the words "money paid," it would have Tatb 
been clearly an answer to the second count. It is submitted „ ^' 

•^ HrrcHiNS 

that the word " disbursements'' has the same meaning, and and Others. 
can only apply to the second count There is no demurrer 
here on the ground of ambiguity, and the words "as in the 
first count" "mentioned" clearly refer only to the "busi- 
ness" " done by the plaintiff" "as an attorney and solicitor." 
If the plaintiff is seeking to recover money not paid as an 
attorney, his proper course was to have new assigned* [He 
referred to Mee v. Tomlinson (a).] 

As to the second objection, the plea denies the delivery 
of a bill of costs in any of the modes prescribed by the 
statute, and that is sufficient A delivery of the bill to a 
co-contractor would only be one mode of delivering the 
bill to the defendant, as delivering it to an agent would be 
another ; in either case, to be effectual under the statute, it 
must operate as a delivery to the defendant himself and 
the plea denies any such a delivery. In truth, the objec- 
tion is, that the plea should have negatived the evidence 
which would support a replication that a bill was delivered. 
The words in the 37th section, "party to be charged there- 
with," do not limit the delivery to the defendant personally ; 
Vincevi v. Slaymaker (i). What amounts to a delivery to 
the defendant is matter of evidence ; Edwards v. Lawless (c); 
Fmchett v. How (J); Oxenham v. Lemon (e). If the plain- 
tiff were to reply that a bill had been left for the defendant 
at his counting-house, evidence that the bill was left at the 
counting-house of a co-contractor would, it is submitted, 
support that issue (y*). The plaintiff, therefore, could be 
under no difficulty in replying. [He referred also to Warren 
V. CwKmngham (y), and Eggington v. CuwberUdge (A).] 

(a) 4 A. & £. 262 ; S. C. 5 N. (e) 2 D. & R. 461. 

k M. 624. (/) See Blandy v. De Burgh, 

(6) 12 East, .172. ante, vol. 6, p. 412 ; S. C. 6 C. B. 

(c) Ante, vol. 6, p. 105 ; S. C. 623. 

6 C. B. 329. ig) Gow. N. P. 71. 

id) 2 Caropb. 275. (A) 1 Exch. 271. 
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Tatk 
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Barnard^ in reply (a). 

Wilde, C. J. — The Court arc of opinion that the word 
^^ disbursements" sufficiently applies to the second count 

Barnard. K the plaintiff were to reply that a bill had 
been left for the defendant at his counting-house, and the 
fact were that the bill was left at the counting4iouse of a 
co-contractor, that would not be a sufficient delivery within 
the statute, unless it were the counting-house of both as co^ 
contractors (&). Such a replication, therefore, would tender 
an immaterial issue. 

Wilde, C. J. — I am of opinion that the plea is good, 
and that the defendant is entitled to judgment* The act 
of Parliament points out several modes in which an attorney 
may deliver his bill of costs, so as to entitle him to bring 
an action for the recovery of the amount The first branch 
of the 37th section requires that he should deliver his bill 
to the '< party to be charged therewith ;" but in order to 
relieve the attorney from the difficulties of a personal deli- 
very in all cases, the section proceeds to enact that it may 
be *^ sent by the post to, or left at his counting-house, office 
of business, dwelling-honse, or last known place of abode." 
As the attorney must prove a delivery in one of the modes 
pointed out by the statute, so the plea must negative a deli- 
very in each one of those modes. This is an action against 
several co-contractors. The plea says that there has been 
no delivery to the defendant himself, and then goes on to 
negative every other mode of delivery specified in the 
statute. The plaintiff contends that the plea is bad, because 
it does not also negative a delivery of the bill in every other 
mode, which would be good within the statute. He argues 
that there may have been a constructive delivery to the 



{a) On the first day of the present Term. 

(5) See BUmdy v. Be Burgh, ante, vol. 6, p. 412. 
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defendant, ad by sending it by post to a co-contractor, or a 
delivery at the joint place of baainess of the defendants. 
If there has been soch a delivery as is suggested, there has 
been a delivery to the defendant within the statate, and as 
this plea negatives any delivery in the very terms of the 
37th section, it follows that any delivery good within the 
statute must fall within one or other of the modes described 
in the plea; and there would be no difficulty of framing a 
replication on one or other of them* Mo doubt difficulties 
may arise in the case of co-contractors. If, for instance, a 
joint retainer be given by several defendants, and there be 
a delivery at a particular place, by desire of one, all were 
to plead no s^ned bill delivered, the delivery might be good 
as against the one, and bad as to the rest; — in such a case, 
could there be a verdict against the one and for the other 
defendants ? It seems to me that the plaintiff, under such 
circumstances, must fail altogether. 



127 



1849. 



Tate 

V. 

HrrcHiNS 
and Others. 



CoLTMAN, J. — I think that the plea is sufficient, as it 
negatives the delivery in any of the modes pointed out by 
the statute, and no other delivery than those so pointed out 
would be sufficient 

Cresswell, J. — I am of the same opinion. It has 
been decided in EUely v. 8colfield(a\ that the denial of a 
delivery to the defendant himself, denies a delivery to a 
joint contractor. Here the plea denies also that the bill 
was sent to the defendant by the post, or left for him at 
his counting-house, office of business, dwelling-house, or 
last known place of abode. If there had been a delivery at 
the joint office of business of the defendant and others, that 
would have been a delivery at the office of business of the 
defendant, and this is denied by the plea. But it is said 
that there may have been a delivery at the separate office 
of business of another co-contractor, which this plea does 



(a) Q. B., Trin. Term, 1842, cited from 6 Jurist, 1059. 
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HrrcHiNS 
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not deny. That may or may not be a sufficient delivery 
within the statute; but it is impossible not to see that 
either it is a good delivery, and is within the terms of the 
denial ; or it is not a good delivery within the statute, and 
so is not necessary to be negatived by the plea. 

WiLLiAUB, J. — ^The plaintiff cannot reply de injuria to 
this plea, as it does not set up matter of excuse, but if he 
could, upon an issue joined on it, he would be entitled to 
set up any mode of delivery within the terms of the statute. 
The only difficulty that I have felt is, whether, in the case 
of a delivery of the bUl at the house of a co-contractor, in 
which the defendant pleading has resided, but where he no 
longer resides, a sufficient delivery has taken place as 
against him. But if it is a good delivery within the statute, 
it is only because it amounts to a delivery at one or other 
of the following places, namely, the defendant's counting- 
house, office of business, dwelling-house, or last known place 
of abode. 

Judgment for the Plaintiff. 



KiNNERSLEY V. KnOTT. 

Assumpsit. Thomas Kinnersley complains of John 
M. Knott, &c. For that whereas on, &c., one William 
Henry Hyde made his bill of exchange in writing, and 
directed the same to the defendant, and thereby required 
the defendant to pay to the order of the said William 
Henry Hyde the sum of 65L 10^., and the defendant then 
accepted the said bill, and the said William Henry Hyde 
then indorsed the said bill to the plaintiff, &c 

Special demurrer. ** The defendant, by K H.^ his 



The decla- 
ration bj 
indorsee 
against the 
acceptor of a 
bill of ex- 
change, de- 
scribed the 
defendant as 
<<JohnM. 
Knott." Hddf 
on special 
demurrer, 
that the letter 
« M." not 
being a vowel, 
the Conrt 

could not prasume that it was a name by itself; that the defendant's name being thus left in 
uncertainty, the declaration was bad on the face of it, and that the proper mode of taking advan- 
tage of the defect was by demurrer. 
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attorney, says," &c. The grounds stated were, that the 1849. 
Christian name of the defendant was not fully stated and kinnmslst 
set forth in the declaration, and that the defendant was ^' 

therein described as John M. Knott, and with the initial 
letter M. for his Christian name, or one of his first 
luones; — that the Christian name, or first names of the 
defendant, should have been stated and set forth in 
fall, or else the plaintifi^ should have stated a sufficient 
cause or excuse for not so stating or setting the same 
forth; — that the description of the defendant by the said 
name of John M. Knott, and with that initial, was 
improper, &c. 
Joinder in demurrer. 

Talfourd, Seijt, in support of the demurrer. The des- 
cription of a defendant's Christian name by an initial only 
ia bad, unless the initial can be taken to be a Christian 
name. In Appebnans v. Blanche (a), and Esdaile v. Mac- 
lean {b)y the omission of the Christian names, even of third 
parties mentioned in the pleadings, was held to be bad. 
Ttamer v. FiU (c) ; Levy v. WM (d\ and Gatty v. Field {e\ 
are authorities to the same efiect. In Nash v. Collier (/), the 
defendant was described as ** William Henry W. Collier^ in 
the declaration, and the Court refused to set aside a demurrer, 
on the ground of this description, as flivolous, and intimated 
a strong opinion that the declaration was bad. That case 
was dted and upheld in MzUer v. Hay {g\ where the des- 
cription of a defendant as " W. D. Hay," was held bad on 
demurrer. If the initial letter had been a vowel, so as to 
have had an independent sound of itself, the Court might 
perhaps have treated it as a Christian name ; but here it is 
a consonant, and incomplete as a sound in itself, and the 

la) 14 M. & W. 154. (e) 9 Q. B. 431. 

(h) 16 M. & W. 277. (/) Ante, vol. 6, p. 341 ; S. C. 

(c) 3 C B. 701. nom. div, 5 C. B. 177. 

{d) 9 Q. B. 427. ig) 3 Ezch. 14. 

VOU VU. it D. & L. 
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1849. Court cannot avoid seeing that something is omitted. In 
KiNNERSLEY I^fJ'^ojc V. Londdb {a\ the initial letter used was a vowel, 
^ '* and there the description was held sufficient; but the 

reason of that decision is given by Maule^ J,, that ^'a 
vowel, which is in itself a word, and may be pronounced 
separately, may be a name ; though a consonant, which is 
incapable of being pronounced without the addition of 
a vowel, cannot* The stat 3 & 4 Wm, 4, c. 42, s. 12, 
does not remedy the defect in this case, as there is no 
allegation that the defendant was described in the same 
way in the bill of exchange. 

F. Robinson^ contriL There is nothing to shew that 
** M,J* is an initial letter of a name. It may be a mere idle 
mark, or be part of the surname, as a contraction for ^^Mac," 
as occurs in many Scotch and Irish names. Besides, such a 
defect is not the proper subject of a demurrer. If the defend- 
ant is prejudiced by its insertion, and it amounts to a mis- 
description, he should apply by summons to have the M. 
struck out, and the proper name inserted. That was the 
course pointed out by Parke, B., as the proper one to 
be pursued, in litut v. Kennedy (&). In Lindsay v. 
WeUs{c\ the Court refused to set aside a declaration on 
this ground as irregular. In Braiihwaite v. Harri$an (d), 
the declaration, which was by indorsee against the 
acceptor of a bill of exchange, described the drawer as 
^'one J. Bankes;" and a demurrer, on the ground that 
the Christian name should have been set out at full, was 
set aside as frivolous. [He referred also to WUtiams v. 
Ogle (.)]. 

Besides, the defendant has admitted by his demurrer 
that he is the defendant described in the declaration, and, 

(fl) 6 C. B. 677, 81 ; S. C. ante, (c) 3 Binflr. N. C. 777 ; S. C. 

vol. 6, p. 396. 4 Scott, 471 ; 6 Dowl. 618. 

{h) 4 M. & W. 586 s S. C. 7 id) Ante, vol. 1, p 210. 

Dowl. 199. (e) 2 Stra. 889. 



I 



Knott. 
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therefore, that ** John M. Knott" is his name. Upon plea 1^49. 
in abatement^ this would be a sufficient answer* He kinnmislky 
referred to TaUerU v. Jermy(a); Cam. Dig. tit ** Abate- 
mmt^ (F. 17) ; Backer v. King {b\ and RAerU v. Macn (c). 
\Cre9$weUy J. — ^The authorities you cite do not bear out 
your position. Maule^ J. — You are in effect demurring to 
the demurrer.] 

The Court here intimated to F. JRalnnsan that he might 
have leave to amend, which, however, he declined to avail 
himself of. 

« 

Talfaurd^ Serjt, in reply. The case of BraUhtMnte v. 
Harrison (d), is overruled by the later decisions in Levjf v. 
fFebb (e), and Gattg v. Field (/> 

Wnj>i^ C. J. — ^The point in this case has been discussed 
in several cases, and the result of the authorities is, that 
this demurrer must prevail. In Nash v. CoOier{g\ the 
very same point was takeo upon demurrer, and this Court 
not only refused to set aside the demurrer as frivolous, bat 
intimated a strong opinion that a demurrer on this ground 
muBt prevail ; and the paity who moved to set aside the 
demurrer seems wisely to have taken the bint thus given, 
and to have acted on it; for we never heard more, of the 
case. In thai, as in the present case, there was a good 
Christian name fuQy stated, but that fact was not considered 
as any answer t» the objection. Iii MiOer v. Hay (A)^ the 
Court of Exchequer acted apom, the authority of that case, 
and held a demurrer for the same. cause good*. The mode 
of declaring adopted by the plaintiff must be either an 
irregularity or a cause of demurred It has been held not 

(a) Comb. 188« (/) 9 Q. B. 431. 

ih) 5 Taunt. 662. {g) Ania, vol 6, p. 341 ; S. C. 

(c) 5 T. R. 487. nam. ^. 6 C. B. 177. 

(d) Ante, vol. 1, p. 210. (A) 3 Exeh. 14. , 

(e) 9 a B. 427. 

K 2 



1*^2 CASES ON POINTS OF PRACTICE, C* P. 

1849. to be Hn irregularity (a), and, therefore, I think, may be 
kIJI^I^ey properly objected to upon demurrer. 

V. 

Knott. 

CoLTMAN, J. — The case of Nash v. ColUer (6), upon 

which the Court of Exchequer acted in MiUerv. Hay{c\ is 

not to be distinguished from the present. The defendant 

is entitled to judgment. 

Maule, J.— The stat. 3 & 4 Wm. 4, c. 42, s. 12, which 
enables a plainti£P on declaring on a bill of exchange or 
promissory note to state *^ the initial letter" by which a 
party to the instniment is designated thereon, assumes that 
letters are used as initials of names. This Court seeing 
a letter before a name which cannot by itself be sounded, 
will treat it, therefore, as an initial letter. The rule 
of pleading is, that the name of every person mentioned in 
a pleading must be fully stated and set forth, or some 
excuse alleged for the omission. Here the plaintiff does 
neither. Where the initial is a vowel, which is vocalis 
or sonans, and can be spoken, the Courts have been (and I 
think rightly so) astute to discover a reason why a demurrer 
of this kind ought not to succeed, and have assumed it to 
be a Christian name. But here the initial is a consonant, 
(consonans), which can only be sounded together with some 
vowel, and, therefore, cannot be assumed to be a name of 
itsel£ The defendant's name is thus left in uncertainty ; 
and according to the case of MiUer v. Hay^ which was 
founded on the previous case of Nash v. CoUiery the decla- 
ration is therefore bad on the fiu^e of it, and the proper mode 
of taking advantage of the defect is by demurrer. 

Cresswbll, J», concurred. 

Judgment for the Defendant. 

(a) Undsay v. WtUs, 3 Bing-. {h) Ante, voL 5, p. 341 ; S. C. 
N. C. 777 i 4 Scott, 471 ; 6 Dowl. nom. div. 5 G. B. 177 ^ 
6l,S. (c) 3 Bxch. 14. 
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1849. 
Pek^'ell and Othersy Assignees of Burton v. Stephens. 

/I FEIGNED issue had been directed to try whether at In a oonver- 
the time of the seizure of one Burton's goods under an tbe c?erk oT^ 
execution at the suit of the defendant, the defendant had ^"J^*^.**^" 
notice of an act of bankruptcy haying been committed by attorney and 

, - , the clerk of 

the bankrupt. . the bankrupt's 

At the trial before Lord Denmariy C. J., at the Surrey Spring f||[[^toid the 
Assizes, 1848, the following fects appeared. The present I^'^^^ha?* 
defendant had brought an action against the bankrupt, committed 
in which a Mr. Cox acted as his attorney, and a Mr. Lloyd bankruptcy. 
as attorney for the bankrupt Issue had been joined prior ^^iot a*»uf' 
to the 6th of November, 1847, and on that day Mr. Lloyd ficient notice 

, within the 

wrote to Mr. Cox, offering an arrangement of the action, proviso in the 
and stating that there were other creditors suing, and that ^ 29, s. 1, to 
if the action was pressed. Burton roust go into the Gazette, CTpdtuTr^ ro*ai 
On the 12th, Mr. Lloyd wrote another letter, offering to to defeat a 

. subsequent 

take payment by instalments at certain periods. An order levy, it not 
to stay proceedings was afterwanis drawn up, on the terms thauhe clerk 
proposed. A clerk of Mr. Lloyd afterw^ds called at Mr. ^f the *t^^«y 
Cox's office, saw there a clerk who had attended when the tion creditor 
order to stay the proceedings was drawn up, and asked for management 
further time to pay the first instalment Cox's clerk said orthat^h^had 
he would speak to his principal about it, Lloyd's clerk communicated 

^^ ■ * ^ . 1 • the mformation 

then said, ^' if you do not giye us time, you will have notice which bo had 
of an act of bankruptcy. Burton has committed an act of principal. 
bankruptcy." "Has he?" said Cox's clerk, "perhaps he jJ^^Sj**** 
has committed several." "Yes," replied the other, "he has managing 

clenL, whether 

committed several." The levy took place some days after- the notice 
wards. The learned Judge told the jury that the notice been sufficieat, 
so given by the one attorney's clerk to the other, was v«««- 
sufficient evidence of notice to the defendant of the act of 
bankruptcy; and the jury thereupon found a verdict for 
the plaintiff. A rule nisi for a new trial on the ground 
of misdirection, and that the verdict was against evidencP| 
having been obtained ; 
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Boom and Wue shewed cause (a). There has been no 
misdirection. The case conies within the principle that 
the clerk of an attorney who has the management of the 
cause, b a proper agent to give and receive all notices 
which relate to the cause. In Taylor v. fFUlans (A), Lord 
Tenterden says, '< If air attorney leaves the conduct of a 
cause to his clerk, what the latter does therein, binds the 
party as much as the act of the attorney himsell" Notice 
of an act of bankruptcy given to the attorney of the 
execution creditor has been held to be equally valid as if 
given to the creditor himself; Rathwell v. TimbreU(e). 
Here the clerk was acting in the cause, at the time he gave 
the notice ; and it was such a notice as the attorney in the 
management of the cause was authorized to give, and the 
other to receive. No particular form of notice of an act of 
bankruptcy is necessary ; Udal v. WaUon {d). A tender 
to the clerk of an attorney at his office has been held good ; 
WUmott V. Smith (e). Communications made to the clerk 
of an attorney acting on his master's behalf, are equally 
privileged as if made to the attorney himself; Taylor v. 
Forster (f); Bowman v. Norton {y). In Standage v. 
Creighion (h) it was held that an admission made by a 
clerk who had the management of the cause, was admissible 
equally as if made by the attorney. The case of Pike v. 
i^ephens{t) is distinguishable, as there the notice was given 
to a clerk who was not shewn to have had anything to do 
with the cause. 



Shee, Seijt., and Pearson^ in support of the rule. The 
question turns upon how far a notice to an attorney's clerk 
can be said to be a notice to the party ^*at whose suit" the 



(a) Hie case was partly argued 
in last Hilary Term. 
{h) 2 B. & Ad. 846, 856. 
(e) 1 Dowl. 778, N. S. 
(d) 14 M. & W. 254. 
M M & M. 238; S. C. 3 C. 



& P. 453. 

(/) 2 C. & P. 195. 

(g) SC.& P. 177. 

ih) Id. 406. 

(« ) Trin. Term. 1 848. cited from 
17 Law Joiim., Q. B. 282. 
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^ezeeution" 'Mssued" within the meaning of 2 & 3 Vict 
c. 29, 8. 1* It is not disputed, that according to the case 
of Rothwdl V. Timbrdli a notice of an act of bankruptcy 
gi^en to the attorney is equally valid as if given to the 
execution creditor himself; but it would be carrying the 
construction to be put upon the statute further than it has 
yet gone, if a notice to the clerk of the attorney be held 
sufficient In the present case there was no evidence that 
the notice was communicated to the attorney. In Ramsey 
V. Eaton {a) it was held^ that notice given to a sheriflfs 
officer was not sufficient In Bird v. Bctss (b)y notice of an 
act of bankruptcy had been given by letter to the attorney 
of the execution creditors, and it was held that the mere 
delivery of the letter at the attorney's office was no proof 
of notice to the execution creditor, without evidence that 
the letter had been read, or that the attorney had wilfully 
abstained from reading it Pike v. Stephens is an authority 
in favour of the defendant That case decides, that a 
notice to a clerk of an attorney at his office is not sufficient 
to defeat an execution under the proviso in the 2 & 3 Vict, 
c. 29, 8. 1, unless it be shewn that ttie clerk had the 
management of the cause, or had communicated the notice 
to the attorney. 



1849. 



Pennell 
and Others 

«. 
Stefbens. 



Wilde, C. J. — The authorities shew that notice of an 
act of bankruptcy given to the attorney in the cause in the 
course of the proceedings, is notice to the party. It may 
not be material to inquire how the attorney receives the 
notice, provided he does receive it ; and if Cox's clerk had 
communicated to his master the notice which he received, 
I am not prepared to say that it would not have been 
sufficient. But nothing of the kind is here shewn. The 
evidence simply is, that Lloyd's clerk called at Cox's 
office, and asking for more time to pay the first instal- 
ment, said that if it was not granted, they (meaning the 



(a) 10 M. & W. 22; S. C. 
2Dowl. 219, N. S. 



(6) 6 M. & 6. 143; S. C. 6 
Scott, N. R., 928. 
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plaintiff in the action and Cox the attorney) would receive 
notice of an act of bankruptcy^ at the same time saying, 
that Burton had committed several acts of bankruptcy. 
I do not think it is sufficient that notice should be given 
in this loose way^ or that the notice thus given was given 
in a manner, or under circumstances, which imposed upon 
Cox's clerk the duty of communicating it to his master. 
I think the learned (]!hief Justice went too far in ruling 
that the notice was sufficient as a matter of law, and the 
rule for a new trial on the ground of misdirection must, 
therefore, be made absolute. 



CoLTMAN, J. — It is going some way to hold that notice 
to the attorney is notice to the execution creditor, but it is 
going still further to hold that notice to the managing clerk 
of an attorney is notice to the principal. Undoubtedly 
there are circumstances under which in practice it is neces- 
sary that the managing clerk should be looked upon as the 
attorney himself. If then it had been proved that Cox's 
clerk was in the position of a managing clerk, it would have 
given rise to the question whether such a notice given to a 
managing clerk is sufficient. But it was not shewn that 
the clerk in question was such a clerk, and, therefore, even 
that question does not arise. 

Mauls, J., and Cresswell, J., concurred. 



Rule absolute. 
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Lee v. Lester. 

JLf EBT on a bond in the penal sum of 300L To debt on a 

The plea set oat the bond and its condition, which was dition of which 
in the following terms:— "The condition of the above ^„f^*{^/' 
written bond or obligation is such, that, if the above named ^^^ ^^ c^r- 
John Lester, his heirs, executors, or administrators, or any and the priu. 
other person or persons on his or their behalf, do and shall montlu°prc. 
well and truly pay, or cause to be paid, unto the said Jt^^Jefondrnt 
I). Jjee, his executors, administrators, or assigns, the sum of pleaded that 

_ _ j»j i» t -T^ii'i* r no notice for 

loOi., oi lawful money current in £ngland, with interest for the repayment 
the sanie, at and after the rate of 4i per cent, per annum, J^ 4en gUen! 
of the like lawful money, on the days and tiroes hereinafter •?** *^** •' 

•' •^ the commeoce • 

mentioned, that is to say, the sum of SL for one half-year's ment of the 
interest thereof, on the 4th day of March, and 4th day of ^^ due upon 
September in every year, so long as the said principal sum ^l^^l^^ 
shall remain due on this security, and the sum of 15021 at certain sum; 

"^ . that at the 

the expiration of six calendar months next after the said commence- 

D. Lee, his executors, administrators, or assigns, shall have ,Jt pUintiff 

pven to, or left at the usual place of abode of, the said JJ^J^^^l^ 

John Lester, his executors or administrators, notice in defendant for, 

writing, and thereby required payment thereof, together to that sum): 

with all interest, after the rate aforesaid, as may at the ^La, on motion 

expiration of such six calendar months remain unpaid ; and tor judgment 

■^ ^ non obstante 

if the said John Lester, his heirs, &c., or any other person veredicto. 
or persons as aforesaid, do and shall make all such payments, 
without any deduction whatsoever thereout, and without 
fraud or further delay; then the above written bond or 
obligation is to be void, or else to remain in full force and 
virtue," &c. 

It then averred that the plaintiff did not six calendar 
months before the commencement of the suit, or at any 
other time, give notice requiring payment of the principal 
money; 'Uhat at the time of the commencement of this 
suit there was due and owing from the defendant to the 
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1849. plaintiff, upon the said writing obligatory, by the said 
condition thereof, for the interest in the condition men- 
tioned, a certain sum of money, to wit, the sum of 
6/. 148. 10(L; that the pUintiff before and at the com- 
mencement of this suit was, and still remained indebted to 
the defendant in a laige sum of money, to wit, the sum of 
6721 8«. 6d*y for work and labour," &&, *' money paid," &c:, 
** which said sum of money, so due and owing from the 
plaintiff to the defendant, was wholly unpaid, and equalled 
the money so due and owing from the defendant by virtue 
of the said condition of the said writing obligatory," ^'and 
which said sum of money, so due and owing from the 
plaintiff, or so much thereof as should be necessary in this 
behalf, he, the defendant, was ready and willing, and 
offered to set off and allow against the said sum of money 
so remaining due and payable by the condition of the said 
writing obligatory, according to the form of the statute," &c. 
Verification. 

Upon this plea issue was joined (a); and at the trial 
before Flatt, B., at the Spring Assizes for Somersetshire, 
1848, a verdict was found for the defendant 

A rule nisi was afterwards obtained to enter up judgment 
for the plaintiff, non obstante veredicto; against which 

Crowder and Barstow shewed cause. It will be con- 
tended on the part of the plaintiff, that a set-off accruing 
due after the interest to which it is pleaded became payable, 
is no bar to an action like the present. But, it is submitted, 
that it is a good defence under the 8 Gea 2, c. 24, s. 5, 
which recites the previous statute 2 Geo. ?, c. 22, s. 13, and 
enacts, that ^^ in all cases where either the debt for which 
the action hath been, or shall be brought, or the debt intended 
to be set against the same, hath accrued or shall accrue by 
reason of any such penalty," (i. e., " a penalty contained 



(a) There were' other issues in the action, to which it becomes 
unnecessary to refer. 
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in an J bond or specialty,") " the debt intended to be set off 1849. 
shall be pleaded in bar, in which plea shall be shewn how j^^^ 
much is truly and justly due on either side ; and, in case *' 

the plaintiff shall recover in any such action or suit, 
judgment shall be entered for no more than shall appear to 
be tmly and justly due to the plaintiff, after one debt being 
set against the other as aforesaid/* In HodgJunson v. 
Wyatt(a\ it was held that payments of interest made 
after the day on which they were due, but before action 
brought, might be pleaded as a defence under the statute 
4 Ann. c. 16, s. 12 ; although that section in terms only 
applies to cases where the obligor has ** before the action 
brought, paid to the obligee," &c., ^^the principal and 
interest due by the defeazance or condition of such bond." 
In Collins v. ColUtu (6), it was held that a set*off might be 
pleaded in bar to an action on a bond where the condition 
was for the payment of an annuity or growing sum. Lord 
Mansfield there says, that *^ stoppage or setting off must 
have the same effect, under the 8 Geo. 2, as payment had 
under 8 & 9 Wm, 3." " Since these two very beneficial 
acls of 2 Geo. 2, c. 22, and 8 Gea 2, c. 24, stoppage or 
setting off mutual debts, is become equivalent to actual 
payment : and a balance shall be struck, as tn equity and 
justice it ought to be." [They referred also to the 8 & 9 
Wm. 3, c. 11, s. 8, and Bell v. Shaw (c).] 

Cockbum and Phin% in support of the rule. The 
8 Geo. 2, c 24, applies only to a right of set off existing 
at the time when the interest under the bond becomes 
payable. Here the interest became payable before the 
debt sought to be set off existed. The bond, therefore, 
was forfeited before the set-off became due ; and the set-off 
to be a bar under the statute must embrace, not only the 
interest, but the principal money also. In The Skinners^ 

(a) Ante, vol. 1, p. 668. Cc) Holt, N. P. C. 293. 

{h) 2 Burr* 820, 3, 5. 
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184P. Company v. Jones (a), a bond was conditioned for the pay- 
ment of interest at certain periods, and of the principal 
money on a subsequent day. The interest being in arrear, 
and the obligor having become bankrupt, it was held that 
the bond had become forfeited, and might be proved under 
the commission, although the day on which the principal 
money was payable had not arrived. In Ashbee v. Pid- 
duck (6), the defendant pleaded to an action on a bond 
for 140021 as to 800iL, parcel, &c., payment after the day ; 
and the plea was held bad on demurrer. Lord Abinffery 
C. B., there says: *^The bond became forfeited by the non* 
payment of the money at the day named in the condition. 
Then the statute of Anne gives the plea of sobnt post diem^ 
but it does not authorize such a plea as the present'* 
Where an action is brought to recover the penalty of a bond, 
and the interest only is due, the Court will exercise an 
equitable jurisdiction in the matter, and stay execution for 
more than the interest due. But, in such cases, the Court 
has refiised to interfere with the legal rights of the parties, 
and to stay proceedings in the action ; Masfen v. Touehet (c) ; 

T^he V. Crafter (rf), and Van Sandau v. («). In 

CoBbis V. CoUins (/ ), the point was not insisted upon, that 
the interest became payable before the debt sought to be set 
off accrued due. 

CoLTM AN, J. (ff)—l am of opinion that this rule must be 
discharged* To entitle a party to enter up judgment non 
obstante veredicto, he must make out a ver}' clear case. 
I do not think that the plaintiff's counsel has distinguished 
this case from that of CotUns v. ColUns, and looking at 
the statute of set-off, I see no reason for dissenting from 
the decision in that case. [His Lordship here read the 
6th section of the 8 Geo. 2, c. 24.] It appears to me that 

(a) 3 Bing. N. C. 481 ; S. C. {d) 2 Taunt 387. 

4 Scott, 271. (e) 1 B. & A. 214. 

(ft) I M. & W. 564, 8. (/) 2 Burr. 820. 

(c) 2 W. Bl. 706. {g) Wilde, C. J., was absent. 
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the sum '^ trolj and justly due** in this case is such sum as 1 ^^9, 

m^ht remain due after deducting the amount sought to Lb^"*^^ 

be set-off from the interest, and not from the principal . *- 
money& 

Mauls, J. — It has been sought to establish a distinction 
between a set-off existing at the time the liability on the 
bond accrued, and one arising at a subsequent period. 
But I think that no such distinction exists, and that the 
set-off is just as much a bar, whether accruing before or 
at a subsequent period. A debt can no more be set-off at 
common law, because due at the time of the accruing of 
the debt for which the action is brought, than if it did not 
become due till afterwards. The statute enables a party to 
give force and effect to a claim by way of set-off, provided 
it has all the requisites of a legal debt at the time of the 
commencement of the action. The question is, whether 
the set-off here pleaded is sufficient. The case of CoUms 
v. CoOms decides that it is, and nothing has been said 
to aflect the authority of that case. It follows from that 
case, that if a six month's notice be given, the plaintiff may 
bring an action to recover the principal money, and this 
action and judgment will be no bar to it Besides, the 
plaintiff here had an opportunity of demurring to this plea, 
but chose to reply instead; and the (^ourt therefore would 
only now interfere, if they could clearly see that the plea 
was bad. I am of opinion, however, that the plea is clearly 
not a bad plea* 

CsBSSWELL, J. — 1 have only heard a part of the argu- 
ment, but I see no reason to dissent from the opinion 
expressed by the rest of the Court. 

Rule dischaiged. 
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1849. 



Where a plea 
admits that 
the plaintiff 
at one time 
had a cause 
of aedon, hut 
shews a dis. 
charge hy 
subsequent 
matter, the 
replieaiion of 
de iojurii is 
improper. 



William Catterall, Administrator, &c. v. Lees. 

1 HE declaration was in debt, and contained the common 
counts. 

Plea as to \50L parcel, &c., that after the contracting 
of the said debts, and the accruing of the causes of action, 
&c, the defendant delivered a promissory note for and on 
account of the said sum of 160L parcel, &c., and all causes 
of action in respect thereof, to the intestate, who indorsed 
it in blank, and afterwards lost it; that the note still 
remained and continued lost, and that the plaintiff, as 
administralor, had not found the same, nor was he the 
holder thereof. 

Replication de injuri&. 

Special demurrer and joinder. 



Edunn JameSy in support of the demurrer. The replication 
of de injiuia is improper when the plea does not deny that 
at one time there was a cause of action, but only shews that 
it had ceased to exist at the commencement of the suit. 
Here the plea does not deny the original liability, but sets 
up matter of subsequent discharge. 

Kemnedyy contrft. The plea does not so much set up 
matter of dischai^, as matter suspending the remedy. 

Maule, J. — The replication of de injuria only applies 
where the plea denies that the plaintiff ever had any cause 
of action. 

Kennedy prayed leave to amend. 



Feb Curiam (a). 



Leave to amend accordingly. 



(a) CoUman^ J., Mmde, J., and CreumtU^ J. 
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1849. 



WiLBY V. ElSTON. 

t^ASE. First coant That the plaintiff was about- to in an action 
receive, in a certain house in which she then resided with ^ordlTnot 
her mother. Maria Ann Wilby, divers pupils to instruct in •ctionaWe per 

'f' t^ r ge, the plea of 

divers acquirements of useful learning for reasonable reward not guilty pats 
to be paid to her in that behalf, yet the defendant well special damage 
knowing the premises, but contriving, &c., to wit, on, fi&c., J||e^f^\J^ 
in a certain discourse, which he, the defendant, then had ottering the 

words> 

of and concerning the plaintiff, in the presence and hearing The words 
oi^ &C., did, in the presenoe and hearing of those persons, b/bapoatore/^ 
fidsel; and maliciously speak and publish of and concerning J? °®* »ction- 
the plaintiff the false, scandalous, mahcious, and defamatory 
words following, that is to say, ^* they,** (meaning the plain- 
tiff, and the said M. A. W., the mother of the plaintiff), 
'^came here setting themselves up for ladies, and taking 
every body in, and paid no one ; they get theur living by 
imposture and going about with false petitions^ they are 
nothing but impostors and swindlers. She,* (thereby mean- 
ing the plaintiff), *' used to walk St. Paul's Church-yard for 
her living," (meaning thereby that she, the plaintiff, did 
walk in and about St. Paul's Church-yard, in the city of 
London, as a common prostitute, for the purpose of getting 
her living by prostitution of her body) ; by means of the 
committing of which grievances the plaintiff has been pre- 
vented from obtaining and receiving divers pupils in the 
said house where she resided with her mother as aforesaid, 
which she otherwise would have obtained and received. 
Special damage, that certain persons, to wit, one, &c., who 
were about to send, and but for the committing of the said 
grievances by the defendant would have sent, their children 
to the plaintiff as pupils, to be instructed by the plaintiff 
for reasonable reward to be paid to the plaintiff, wholly 
refused to send any of the said children to the plaintiff, 
and she, the plaintiff, hath been deprived of all the 
remuneration, &c. 
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* 

1849. Second count for speaking other words (a). 

"^wICIT^ Plea, not guilty. 
^ ^' At the trial before Coltmans J., at the Essex Summer 

Elston. . , • . 

Assizes, 1848, the plamtiff proved that the defendant had 
uttered the following words: ''you are living by imposture; 
you used to walk St Paul's Church-yard for your living." 
The learned Judge allowed the plaintiff to amend the first 
count, and to give these words in support of it The jury 
found a verdict for the plaintiff on the first count, with 5/. 
damages, at the same time stating, that in their opinion no 
special damage had been proved; and for the defendant 
on the second count Leave was reserved to the defendant 
to move that the verdict entered for the plaintiff on the 
first count should be set aside, and instead thereof a verdict 
be entered for the defendant A rule nisi having been 
obtained accordingly, 

DawdesweU shewed cause. It must be admitted, that 
according to WluxrUm v. Brooke {b\ and Ayre v. Craven (c), 
words imputing a mere want of chastity are not actionable 
without proof of special damage; and there is this further 
difficulty in the present case^ that the words are not stated 
to have been spoken of the plaintiff in her character of in- 
structress. But the words ''you are living by imposture," are, 
it is submitted, actionable, without proof of special damage, 
[ilfatife, J. — A conjuror gets his living by imposture, and 
yet such a mode of life is not unlawfuL To say of a person 
" he is a cheat,'* is not actionable.] At any rate, the special 
damage is here admitted, the only plea being not guilty. 
In Perring v. Harris (rf), Lord Abinger expresses an 
opinion, that where the special damage is the foundation 
of the action, the proper course is to traverse the special 
damage; and that if this is not done, it is admitted under 
the general issue. The case of Smith v. Thomas {e) may 

(a) Nothing tamed upon the M. 220. 

tecond count, which is therefore (</; 2 M. & Rob. 5. 

omitted. (e) 2 Bing. X. C. 372, 380; 

(6) Per Twisden^J., 1 Ventr. 21. S. C. 2 Scott, 546 ; 4 Dowl. 333. 

(c) 2 A. & E. 2 ; S. C. 4 N. & 
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be cited for the defendant ; but is distinguishable, as there the 1 849. 
words were actionable per se, and a plea to the special damage v^^'^by 
was therefore held bad. Tindal, C. J., there says: *^ Where v* 

the words are actionable in themselves, it" (t. e. the special 
damage) ''is not the gist of the action, but a consequence 
only of the right of action. If the plaintiff proves his special 
damage, he may recover it; if he fails in proving it, he may 
still ^resort to, and recover, his general damages. A traverse, 
therefore, of such an allegation is immaterial and improper, 
as a finding upon it either way will have no effect as to 
right to the verdict/ In WyHe v. Birch (a), the declara- 
tion suggested special damage arising from the breach of 
duty, and pleas traversing the special damage were held to 
be good. In Wright v. Newton (ft), the plaintiff alleged 
that through the defendant's negligence he lost a sum of 
money; and the Court allowed a plea traversing the loss 
of the money, together with a plea of the general issue. 
The pleas in both cases could have been good only on the 
ground that the special damage would otherwise be ad- 
mitted by the general issue ; as Sutherland v. Pratt (c) has 
decided that a plea, traversing a fact which would be put 
in issue by the general issue, is bad In Robinsan v. Mar^ 
chant {d)f Lord Denman says : '' A plea to the damage 
only is bad, unless the damage is so essentially the cause of 
action that without it die action could not be maintained." 
[Mauk, J., referred to Hie Cross Keys Bridge Company v. 
RawUngs (e).] Reg. Gen., HiL Term, 4 Wm. 4, IL, tit. 
'^Pleadings in Particular Actions,'' IV., in Case, is express upon 
the subject. It provides that the general issue '' shall operate 
as a denial only of the breach of duty or wrongful act 
alleged to have been committed by the defendant, and not 
of the facts stated in the inducement, and no other defence 

(a) 4 Q. B. 566. {d) 7 Q. B. 918, 926. 

ib) 3 Scott, 695. (c) 3 Bing. N. C. 71 ; S. C. 

(c) 11 M. & W. 296; S. C. 3 Scott, 400. 
2 Dowl. 813, N. SL 

VOL. VU. L D. & I^ 
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1849. than such denial shall be admissible under that plea.'* Here 
wTlby ^^^ wrongful act is speaking the words. [He referred also 
* • to Franhum v. The Earl of Falmouth (a),] 

BramweUf in support of the rule. Special damage, it 
is admitted, is necessary to maintain the action; and is, 
therefore, part of the wrongful act complained of, and 
denied by the general issue. In Perring v. Harris (b) 
there was no plea of the general issue, and, therefore, the 
special damage was clearly admitted. The same remark 
applies to most of the other cases cited for the plaintiff. 
The fidlacy in the argument on the other side is in sup- 
posing that because a plea may be addressed to the special 
damage alone, the general issue therefore does not put it 
in issue. The case of Norton v. Sehol^ld (c) is expressly 
in point That was an action on the case for making a 
oe8q)ool near a well, and thereby corrupting the water; 
and the Court of Exchequer refused to allow, together 
with the general issue, a plea denying that the water was 
corrupted. Parke, B., there says, the plea of ** not guilty 
puts in issue both the act complained of and its conse- 
quences. ** 

CoLTKAN, J. — The question here is not whether a plea 
to the special damage should be allowed, but whether the 
general issue only being pleaded, the special damage alleged 
is admitted, where it is the foundation of the action. The 
effect of not guilty may be to admit that the pupils were 
lost ; but to deny that they were lost in consequence of the 
words spoken by the defendant ; — as in the case of an action 
for wrongfully driving against the plaintiff and breaking 
his leg, the plea of not guilty does not deny that the leg 
was broken, but only that it was broken by the wrongful 
act of the defendant. 

(a) 2 A. & E. 452; S C. 4 N. (c) 9 M. & W. 665 ; S. C. 1 
& M. 330. Dowl. 638, N. S. 

(6) 2 M. & Rob. 6 
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Maule, J. — The charge in the declaration is in substance 1849. 
that the defendant has injured the plaintiff by speaking Wilby 
certain words not actionable in themselves, but which ^• 

become actionable by reason of the special damage alleged 
to have ensued fix>m them. The plea of not guilty denies 
that the defendant did injure the plaintiff in the manner 
described, and that puts in issue the infliction of the wrong 
in the manner deacribed. It does not follow, that where 
an injury is stated to have occurred from an act, not in 
itself the subject of an action, a defendant may not deny 
the injury to have occurred by a plea less extensive than 
the general issue* In the case of an action for a negligent 
collision between two vessels, in the one of which the 
plaiotiff is a passenger, the plea of not guil^ denies that 
the coDisioa arose from the negligence of the defendant, 
and also that the plaintiff thereby sustained the injury; 
but the defendant may, if he please, admit the coUision, 
and deny that the injury resulted therefrom, or he may 
admit the injury, but deny that the collision arose through 
his negl^ence* It does not follow that because the de- 
fendant nuy plead a plea less extensive than the general 
issue, that therefore the general issue does not still put in 
issue everything which by the new rules it is not prohibited 
from putting in issue. I think that in this case the plea of 
not guilty put in issue the special damage alleged. 

C]iBS8WBLL» J. — ^I am of the same opinion. This case 
is not distinguishable from that of Norton v. Sehol^ld. 

Williams, J. — ^The case of Perring v. Harm, which was 
relied on, is not in point, as in that case there was no plea 
of the general issue. 

Rule absolute. 
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1 849. 

Carpenter and Another v. Halu 
Obuining f HIS was a rule to set aside the judgment signed in the 

from the plain- . „ 

tiff time to above cause, and all subsequent proceedings, for irrega- 

pleadisa i .. 

wai?erofan Wmy- 

inpegulanty The following &cts appeared upon the affidavits. The 

plead. plaintiff had served the defendant with a declaration in this 

cause, and also with a rule to plead, which was entitled 
'^ Carpenter v. Hall," instead of ** Carpenter and Another 
V* Hall." When the rule to plead expired, namely, on the 
14th of May in the present year, the defendant asked for, 
and obtained from the plaintiff, two days* time to plead. 
The defendant not having delivered a plea within those two 
days, the plaintiff, on the 1 7th, signed judgment as for want 
of a plea. Execution was issued against the defendant's 
goods on the 21st ; and on the 23rd, the present rule was 
obtained ; against which, 

Btfles^ Seijt., shewed cause. There has been no iiregu- 
larity ; but, even if there has, the defendant has waived it by 
asking for and obtaining time to plead, and by the lapse of 
time in making this application. In Davis v. Edmeades (a), 
the entry of the rule to plead was entided ** Same v, 
Edmeades,'' there being a rule to plead in another action 
of Davis v. Tidmarshf entered at the same time, and it was 
contended that the entry was a nullity ; but the Court held 
that it was sufficient, there being no affidavit that the 
defendant was misled. In Christie v. WaJher{b)y the 
plaintiff treated a rule to plead several matters, which was 
erroneously entitled Christie v. fValher, instead of Christie 
V. Walker and Another^ as a nullity, and signed judgment ; 
and the Court set the judgment aside without costs, the 
defendant swearing that the pleas were true, and that he 

(a) 1 Dowl. 423, N. S. 

(6) 1 Bing. 187 ; S. C. 7 Moore, 599. 



TRINITY TERM, 12 VICT. 149 

had a good defence to the action. But, conceding that the 1849. 
rule was irregular, the defendant ought to have sooner carpenter 
taken the objection. The irreguhirity being patent on the "** Another 
face of the proceedings, he was bound to complain of it, as Hall. 
soon as he was aware of the proceeding having been taken. 
In EtdaUe and Others v. Davis (a), the defect complained 
of was the want of an indorsement of the defendant's 
residence on a writ of ca. sa.; and it was held, that the 
defendant must be taken to be aware of the defect as soon 
as he was aware of the proceeding in which the defect 
arose. Tarber v. French (ft) is an authority to the same 
effect. The onus is upon the defendant to shew that he 
was not aware of the irregularity; Anderdan v. Alexander (e). 
Besides, here the defendant has waived an irregularity by 
asking for and obtaining time to plead. Taking out a 
summons for time to plead has been held to be a waiver of 
the want of a rule to plead; Nugee v. M*Donell{^; Bolton 
V. Mamdnff (e); and obtaining time to plead from the 
plaintiff without taking out a summons, must have the same 
effect. [Cresswelly J., referred to Nias v. Spratley (/).] 

Parry ^ in support of the rule. The defect complained of 
is, that there was no rule to plead given in this cause. 
The case of fFame v. Beresfard (^), is an authority, that 
a rule to plead given in a wrong name, is a nullity. 
Such an omission, it is subipitted, cannot be waived ; or, if 
it can, the fiusts of this case do not shew that it has been. 
Taking out a summons for time to plead may possibly be a 
waiver of the omission of a rule to plead, but here no 
summons was taken out [Maule^ J. — The defendant asked 
for time to plead, and so obtained the same advantage 
he would have done under a Judge's order.] The plaintiff, 
however, was not bound to grant the application. 

(a) 6 Dowl. 465. (0) 5 Dowl. 769. 

(6) 5 N. & M. 658. (/) 4 B. & C. 386 ; S. C. 6 D, 

Cc) 2 Dowl. 267. & R. 390. 

{d) 3 Dowl. 579. {g) 4 Dowl. 361. 
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1849. WiLDB, C, J.— It seems to me that the present case fiJls 

^7^;^;;^ within the ordinary rule. The defendant asks us to set 

and Another aside the judgment, which has been signed, because no rule 

hI'll. to plead was given. The plaintiff says, ** I did not think it 

necessary to take steps to force the defendant to plead, 

because he agreed to plead." The defendant asked the 

plaintiff for two days further time to plead. He obtained 

all the benefit that was contemplated ; and I think by so acting 

waived any previous irregularity in the rule to plead. It is 

quite clear that irregularities in process may be waived by 

die agreement of the parties. I therefore think that the 

judgment signed is perfectly regular, and the rule for setting 

it aside must be discharged. 

Maulb, J., and Cbbsswbll, J., concurred. 

Rule accordingly {a}. 



{a) The CJourt sabsequently claimed into Court, and pro- 
set aside the judgment, on the ducing an affidaYit of merits and 
defendant bringing the amount upon payment of costs. 



Dakin, Administratrix, &c., v. Bbown and Another. 
To an action DECLARATION in case. That William Dakin, in his 

on the case 

for negligcDce lifetime, to wit, on, &&, employed the defendants to make 

apparatus for for him the said W. D. a certain coffee roasting apparatus, 

TO^irt^tlw ^^^ ^^ *^^ ^® same for him in and upon certain premises 

same ex- of him the said W. D., to wit, situate, &c., for the purpose 

ploded; the «• , . . . , 

defcndanto of roasting coffcc therewith, for a certain pecuniary reward 
fhe explosion ^o be paid to the defendants by the said W. D. ; that the 

took place in 

consequence 

of the apparatus hwng used whilst the brick* work was in a damp state, and that they had given 

notice and wamine to the plaintiff not to use the same until a sufficient time had elapsed for 

the drying thereof and that by reason of the premises the apparatus upon and in the using of 

the same as aforesaid, exploded. Verification. Held bad on special demurrer, as being an 

informal traverse of a part of the cause of action. 
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defendants then, to wit» on, &c., accepted the said employ- 1 849. 
ment, and then agreed with the said W. D. to make and d2kin 
affix the said apparatus for the purpose, upon the terms, ^* 

and in the manner aforesaid; that afterwards, to wit, on andAoother. 
the day and year aforesaid, the defendants did, in pretended 
pursoance of their said employment, and in pretended per- 
formance of their said agreement, make a certain coffee 
roasting apparatus, for the. purpose of roasting coffee there- 
with, and did then affix the same in and upon the said 
prenaises of the said W, D. for the said purpose; neverthe- 
less, that the defendants, disr^;arding, &&, behaved them- 
selves so negligently in and about the making and affixing 
of the said apparatus, and made the same of such bad, 
insufficient, and improper materials, and in so bad and 
unskilful a manner, and affixed the same so badly and 
nnskilfblly, and conducted themselves with such gross ne- 
gligence and want of skill, that by and through the defend- 
ants' wrongful actSi n^lect, and default in and about the 
premises, and not otherwise, the said 'apparatus so made 
and affixed by the defendants was not reasonably fit for the 
purpose of roasting coffee therewith ; but that, on the con* 
trary thereof the same was then, by and through the 
defendants' said wrongful acts, neglect, and default, and 
not otherwise, wholly nnfit and improper ibr the purpose; 
and that, by reason thereof, and of the defendants' said 
wrongful acts, neglect, and defeult, and of the said bad and 
improper making and affixing of the said apparatus, and 
not otherwise, the said apparatus afterwards, and in the 
lifetime of the said W. D«, and whilst he was using the 
same fer the purpose of roasting coffee therewith, and not 
otherwise, in a lawful, proper, and reasonable manner in 
that behalf, to wit, on the day and year aforesaid, without 
any neglect or default of the said W. D., exploded and was 
shattered and blown to pieces; and that thereby, and by 
means thereof, and not otherwise, the said W. D., in his 
lifetime, was then and there, and within twelve calendar 
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1849. months before the connnencement of this suit, by reason 

Damn ^^^^^^^y ^^d not otherwise, killed: to the damage, &c. ; and 

^' thereupon the plaintiff, as such administratrix as aforesud, 

and ADother. &c, according to the form of the statute in such case made 

and provided, brought her suit, &c. Profert of letters of 

administration. 

Fourth plea. That at the time of the using bj W. D. of 
the coffee roasting apparatus, and of the same exploding 
and being shattered and blown to pieces as in the declara- 
tion mentioned, the apparatus was in a state unfit, and 
improper^ and unsafe, and dangerous to be used for the 
roasting of coffee, by reason of certain brickwork, which 
had just before then been necessarily erected for and in and 
about the fixing of the said apparatus, being then in a wet 
and damp state and condition, from the same having been 
then so recently erected as aforesaid, and firom a sufficient 
time for the necessary drying thereof not having then 
elapsed, to wit, since the said erecting thereof,— of all 
which premises in* that plea mentioned, the defendants, 
before and at the time of the said using by W. D. of the 
said apparatus, to wit, on, &c., gave notice to the said 
W. D., and just before the said time of his said using of the 
said apparatus, to wit, on the day and year in the declara- 
tion in that behalf mentioned, informed the said W. D. that, 
for the cause aforesaid, the said apparatus then was not, 
and would not be, fit to be used on that day for the roasting 
of coffee, and requested, and warned, and cautioned the 
said W. D. not so to use the same ; and that, by reason of 
the same premises, the said apparatus, upon and in the said 
using thereof by the said W. D. as aforesaid, exploded and 
was shattered and blown to pieces, as in the declaration 
mentioned. Verification. 
Special demurrer and joinder. 

Needham^ in support of the demurrer. Whether the plea 
sets up as a defence that the defendant, by his voluntary 
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act or by his negligence, contributed to the injury for which 1849. 
the action is brought, it is equally bad. In Bridge v. The Dakin 
Grand Junction Railway Ccmpany (a), in an action on the brown 
case for negligently managing a train of railway carriages, ""^ Another. 
whereby it ran against another train, in one of which the 
plaintiff was riding, and injured him ; a plea that the injury 
was caused partly through the negligence of the parties 
having the management of the train in which the plaintiff 
was riding, and partly through the negligence of the de- 
fendant, was held bad both in form and substance. The 
plea here amounts to the general issue. It states a defence 
which would have been, available under the general issue. 
In Holden v. The Liverpool New Gas Company (i), which 
was an action against a gas company for negligence in not 
taking proper means to prevent the influx of gas into the 
plaintiff's house, whereby it exploded; negligence on the 
part of the plaintiff was held to be an admissible defence 
under the plea of not guilty. The plea professes to be in 
confession and avoidance, and yet does not admit the 
pluntiff's cause of action. 

JDowUnff, Serjt, contra. The plea here must be taken to 
set op the want of ordinary care on the part of the plaintiffs, 
which if they had exercised, they might have avoided the 
consequences of the defendants' negligence ; and therefore, 
according to the judgment of Parke, B., in Bridge v. 7Ae 
Grand Junction Railway Company, the plea affords a 
good defence to the action. The plea sufficiently confesses 
and avoids. It admits that the dampness of the brickwork 
rendered the apparatus unsafe. \CrestwtU, J. — Does it 
admit that the intestate's death was caused by the defend- 
ants' act] It does not in precise terms. \Crei9weUy J. — 
Then it does not confess the cause of action. Matde, J. — 



(a) 3 M. & W. 244 ; S. C. nom. Railway Company ^ 6 Dowl. 340. 
Armitage v. The Chrand Junction (b) 3 C. B. 1. 
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1849. If the plea is to be taken as a traverse of part of the cause 
"^^,„ of action^ it shoald have concluded to the country.] 



V. 

Brown 



and Another. CoLTMAN, J. — The plea i% in substancc, a traverse of 
part of the cause of action informally pleaded. 



Per Curiam (a). 



Judgment for the Plaintiff. 



(a) CoUnum, J,, Maule, J», and Cresswdl, J. 



TbeCoart 
refused to 
rescind a 
Jadge*s order 
to strike out 
one of two 
counts for 
apparent 
violation of 
Reff. €ren., 



•eff. 
lif 



Hir Term, 4 



Ramsden v. Gray and Others. 

JtRIDEAUX moved for a rule to rescind an order of 
WilUamSf J., made at Chambers, for striking out one of the 
two following counts, as being in apparent violation of Reg. 
Gen., HiL Term, 4 Wm. 4, IL r. 6. 

Rrst count. That before and at the time of the making 
of the promise by the defendants, &c., the defendants were 
Wm.4,ILr.5, the manufacturers of certain merchandise called sal enizon, 

the one count 

and it was mutually agreed between the plaintiff and the 
defendants, that they should sell to the plaintiff twenty tons 
of sal enixon of good merchantable quality, at the price of 
l\L 10#. per ton, to be delivered to the plaintiff free on 
shipboard at Newcastle on, &c., to be paid for by the plain- 
tiff in cash ; that although the period for the delivery of the 
whole of the said sal enizon had elapsed long before the 
commencement of this suit, and the plaintiff from the time 
of the making of the said agreement always has been and is 
ready and willing to receive and pay for the said twen^ 
tons of sal enixon, and in all respects to perform the said 



being for not 
deliyering a 
certain quan- 
tity of sal 
enixon, pur- 
suant to con- 
tract; and the 
other for " a 
further breach 
of the said 
agreement of 
the defendants 
as aforesaid,** 
that although 
defendants in 
part perform- 
ance of the 
contract, de- 
livered a part 
of the whole 

quantity, yet they deceived the plaintiff in this, that the part so delivered was not sal enixon, 
but another article of inferior quality ; alleging, as special damage, that a third party to whom 
the plaintiff sold it, returned it back. 
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agreement on his part, yet the defendants, with intent to 
deceive and defiraud the plaintiff, neglected their said pro- 
miae, and did not, although often requested so to do, deliver 
to the plaintiff the said sal enizon, or any part thereof, or 
any sal enixon whatever, but have hitherto wholly made 
de&ult therein and neglected so to do, to the plidntiff^s 
damage, &c 

Second count And for a further breach of the said 
agreement and promise of the defendants as aforesaid, the 
plaintiff further saith, that he was always from the time of 
making the said agreement hitherto ready to receive and 
pay for the said sal enixon according to the said agree* 
ment, and in all respects to perform the said agreement on 
his part, of all which the defendants had notice : yet the 
defendants further disregarded their said promise; and 
although they did after the making of the said agreement 
deliver to the plaintiff, in alleged and pretended part per- 
formance of their said promise, a certain quantity, to wit, 
ten tons of certain merchandise exactly resembling in 
appearance the said article called sal enixon, as and for 
part of the said twenty tons of sal enixon so agreed to be 
delivered by the defendants under their said agreement, 
and the plaintiff then relying on their said promise received 
the same as and for sal enixon, and did also pay for the 
same in cash, yet the defendants knowingly deceived the 
plaintiff in this, to wit, that the said merchandise so de« 
livered by the defendants to the plaintiff as last aforesaid 
was not, nor was any part thereof, sal enixon, but on the 
contrary thereof was a certain other article, to wit, nitrate 
of soda cake, exactly resembling in appearance the said 
article called sal enixon, but of greatly inferior value, to 
wit, to the amount of lOL per ton, and of different pro- 
perties, qualities, and uses, as the defendants before and at 
the time of the said delivery thereof well knew. The 
declaration then alleged, by way of special damage, that 
the plaintiff, confiding in the promise of the defendants, 
sold to F. and Co. as sal enixon the article delivered to 



1849. 



Ramsokn 
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Gray 
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him by the defendants, to be used in F. and Ca's manu- 
factory of prussiate of potash. That the article not being sal 
enixon was useless to F. and Co., who thereupon returned 
the same to the plaintiff, to the plaintifiTs damage, &a 



Prideaux. It is submitted that these counts are not in 
apparent violation of Reg. Gen., HiLTerm, 4 WnL4, IL,r. 5. 
The first count is for not delivering a quantity of sal enixon 
according to contract; the second is for delivering as sal 
enixon a substance that was not that article, whereby the 
plaintiff, who had sold it to other persons, was obliged to 
take it back. In Vaughan v. Glenn (a), a count for not 
carrying and delivering goods according to the terms of a 
charter party, and a count that in consideration the plidntiff 
had caused the goods to be taken on board the defendant's 
vessel to be conveyed to England, the defendant promised 
the plaintiff to take care of the goods until they were 
loaded, assigning for breach that he did not take care of 
them, and tliat the goods became lost, were held not to be 
in violation of the rule. In JamcB v. Bourne (b), where 
the point was much discussed, it was held, that a count on 
a promise to cany goods from Dublin to London, and a 
count on a promise to carry the same goods from the wharf 
where they should be landed at London to the plaintiff's 
place of business, might properly be joined. In Bleaden v. 
RapaUo (c), a count for employing a vessel lent to hire in 
such a manner as to render her liable to forfeiture, was 
allowed with a count charging a breach of an express con- 
tract in keeping the vessel more than the stipulated time. 
In Cahoon v. Burford (^), a count for damages for breach 
of warranty of a horse, and a count for money had and 
received (which the particulars stated to be the price of the 
horse), were allowed. [fVilde, C. J. — Would not the same 



(a; 5 M. k W. 577. 

(b) 4 Bing. N. C. 420 ; S. C. 6 
Scott, 231 ; 6 Dowl. 603. 

(c) 3 M. & G. 116; S. C. 3 



Scott, N. R. 564 ; 9 Dowl. 857. 

(d) Ante, vol. 2, p. 234 ; S. C. 
13 M. & W. 136. 



TRINITY TERM5 12 VICT. 



157 



evidence support both the counts in the case before us?] 
Even if it would, that is not conchisive against allowing 
these counts. [He referred also to Deere v. Iv€y{a\ and 
Hartley v. Harmon (J).] [ WUde^ C. J., referred to Bridge 
V. Wain (c).] 

WiLDB, C. J. — It seems to me that these two counts are 
founded on the same principal matter of complaint, and are 
in apparent violation of the Reg. Gen., Hil. Term, 4 Wm. 4, 
IL, r. 5. They refer evidently to the same contract, and are 
but different modes of setting out the same contract and 
the same breach^ namely, the non-delivery of the article 
8old« The second count, it is true, contains an allegation 
of special damage not to be found in the first ; but it might 
have been included in the first There is nothing to repel 
the presumption, that both counts are in reality upon the 
same contract for the same subject-matter of complaint. 
If the £su;t were otherwise, the plaintiff might have shewn it 
by affidavit 

(3oiiTMAN, J. — This is a case in which the two counts 
might have been allowed^ if the plaintiff could have satisfied 
the Judge that there was a distinct subject-matter of com- 
plaint bona fide intended to be set up in respect of each. 
This, however, he has failed to do. 

Maule, J. — I also am of opinion that the order made by 
my Brother Williams must stand. The words in the 6th 
rule, ^' apparent violation," are equivocal. They may mean 
that the two counts shall be, and clearly appear to be, the 
same; in which sense we use the expression *'heir appa- 
rent;" or, as more popularly used, that they appear to be 
the same, whether they are so or not In the latter sense 
they are evidently used in the new rules, and mean that if 



1849. 



Ramsdkn 

Gray 

and Others. 



(a) 4 a. B. 379. 

(6) 3P. &D. 667; S.C. 11 A. 



& E. 798. 
(c) 1 Stark. 504, 
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any person coiiTersant with pleading, looking at the counts, 
should say they were founded on the same subject-matter of 
complaint, the 5th rule is violated ; and this view is sup- 
ported by the language of the 6 th rule. I think it is quite 
clear that these two counts are sought to be inserted to 
obviate the difficulty of an wnendment The statute 
3 & 4 Wm. 4, c. 42, s. 23, in authorizing amendments to 
be made, does not obviate in practice, as it was intended 
and recited in the new rules to do, the place of several 
counts upon the same subject-matter. 



Cresswell, J., concurred. 



Rule refused. 



Dunn v. Loftos. 

J HIS was a rule calling upon the plaintiff to shew cause 
why the defendant should not be at liberty to plead his 
dischaige under the Insolvent Debtors' Acts (5 & 6 Vict 
c. 116, and 7 & 8 Vict c. 96), puis darrein continuance, 
without an affidavit that the matter of the plea arose within 
eight days next before the pleading thereo£ 

The following facts appeared upon the affidavits. Issue 
had been joined, and notice of trial was given for the 
sittings after Trinity Term, 1848. In December of that 
year, the defendant filed his petition to the Insolvent Court 
for relief, and entered the above claim as disputed in the 
list of his debts. Upon his examination, the plaintiff's 
claim was investigated before the commissioner, who 
tiffaftcrwands ^^^^led that it was unfounded; and the insolvent wis, 
proceeded on the 9th of March, 1849, adjudged entitled to his dis- 

with the action; ' » j --o 

the Court charge. 

allowed the 

defendant to plead such a plea without an affidavit that the matter thereof arose within eight 
days, pursuant to Reg. Gen., Hil. Term, 4 Wm. 4, IL r. 2, as it did not appear that the 
plaintiff would he prejudiced thereby. 

Such an application, however, can only be granted on payment of coats ; AAult, J., 
•entiente. 



Where a de- 
fendant had 
omitted to 
plead, puis 
darrein con- 
tinuance, his 
discharge 
under the 
Insolvent Acts 
(5 & 6 Vict 
c 116, and 
7 & 8 Vict 
c. 96 ), which 
would have 
been a valid 
defence to the 
action, rea- 
sonably sup- 
posing that 
the plaintiff 
would not go 
on with it ; 
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The defendant omitted to plead his discharge puis 1B49. 
darrein continuance, reasonably supposing that as the Dunn 
discharge gave a complete defence, the plaintiff would «• 

not persist in the action (a). On the 10th of May, how- 
ever, the plaintiff having given a fresh notice of trial, the 
defendant, on the 18th, applied to a Judge at Chambers 
for an order to the same effect as the present rule. The 
learned Judge, however, before whom the application was 
made, having declined to make any such order, the defendant 
made the cause a special jury cause, and obtained the above 
role on the second day of the present Term. 

Peacock shewed cause. The Court will not assist a 
defendant to dispense with the observance of Reg. Gen., 
Hil. Term, 4 Wm. 4, IL r. 2 (ij, who, with a knowledge of 
the existence of a fiict which is a bar to the further main- 
tenance of the action, wilfully abstains from pleading it, 
within eight days from its occurrence. In Sharp v. 
lyAlmame (c) it was held, that if a bankrupt defendant is 
guilty of unreasonable delay in availing himself of the 
defence of his certificate, in an action for a debt barred by 
the certificate, the Court will not relieve him by staying 
proceedings. There the defendant's certificate had been 
allowed in December 1839, and he made a similar appli- 
cation to the present in January 1840, which was refused 
by Mr. Justice Patteson at Chambers, and afterwards by 
Tindal^ C. J., also at Chambers. The only means which 
the plaintiff has of reviewing the decision of the insolvent 

(a) This was the construction pleading, or the issuing of the 

which the Court put upon the jury process, as the case may he : 

affidavits, which were contradic- provided also, that no such plea 

tory in some respects. shall be allowed, unless accom- 

(&) Which provides, "that in panied by an affidavit that the 

all cases in which a plea puis matter thereof arose within eight 

darrein continuance is now by days next before the pleading of 

law pleadable in banc, or at nisi such pleas, or unless the Court 

prius, the same defence may be or Judge shall otherwise order." 
pleaded, with an allegation that (c) 8 Dowl. 664. 
the matter arose after the last 
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1849. commissionera will be taken away if this plea be allowed, 
as it must be conceded it is a bar to the action. 

At any rate, if the Court should make the rule absolute, 
it would only be upon payment of costs. 

6r. S. EvanSf in support of the rule, referred to ISbble^ 
white v. Reynolds {a\ as being expressly in point There 
the Court permitted one of two defendants to plead his 
bankruptcy and certificate without the affidavit required 
by the rule of (]!ourt ; it appearing that the defendants 
had reason to believe that the action would not be pro* 
ceeded with. 

If the Court make the rule absolute, the defendant 
ought not to pay the costs which the plaintifi^ has rendered 
necessary by proceeding in an action which he cannot 
sustain. 

WiLDB, C. J. — The ground of this application is, that 
it was thought unnecessary that the defendant should plead 
the plea he now seeks to put upon the record within the 
time required by the rule of Court, because it was supposed 
that the plaintiff would not proceed with the action, seeing 
that the discharge of the defendant under the Insolvent 
Acts was a complete bar to it, if pleaded. It is not now 
suggested that this view of its operation is incorrect The 
case of Sharp v. D'Almaine (&), was cited for the plaintiff, 
but I do not think that it is at all in point If the defendant 
comes to the Court and shews that the delay in pleading 
the plea has not arisen from any culpable conduct on his 
part, and that the plaintiff has not sustained any damage 
fix>m it, I think he ought to be let in to plead it It seems 
to me that the defendant had reasonable ground for not 
pleading the plea within the time required by the rule of 
Court; and, therefore, that no sufficient cause has been 
shewn against the rule, which must be made absolute. 

(a) 7 Scott, 232. (b) 8 Dowl. 664 



TRINITY TBRMy 12 VICT. 161 

As respects the costs, I think the rale should only be 1B49. 
absolate upon payment of costs. The defendant had a ""dow* 
ri^t to plead the plea if he did so within the time required ; ^' 

bat it is discretionary with the Court whether they will allow 
him to do so, after that time has expired ; and the plaintiff, 
I think, has a right to come to the Court to contest the de- 
fisndant^s reasons for departing from the course and practice 
of the Court, and to take the opinion of the Court thereon. 

CoLTKAN, J. — I also think the rule must be made abso* 
lute, but only upon payment of costs. The defendant must 
pay the penalty of his neglect to avail himself of his defence 
within the proper time, which has rendered this application 



Maulb, J. — It seems to me that this rule ought to be 
made absolute, but I think that the costs should be costs 
in the cause* I agree that the party who has caused these 
costs to be incurred, ought to pay them, but I do not think 
that the defendant stands in that situation. The plaintiff's 
claim has dready been investigated before a competent 
tribunal, which has decided against it The defendant, 
therefore, had a right to anticipate that he would not pro* 
oeed mth the action. He was, therefore, justified, as it 
seems to me, in not incurring the expense of pleading this 
plea, until he found that the plaintiff was about to proceed 
with it The decision to which the Court is now about to 
come will render it incumbent on a prudent defendant to 
plead such a plea within the eight days, although he may 
have good reason to suppose that the plaintiff is not going 
on with the action. In a case like the present the defend- 
ant, I think, does not come to ask anything in the nature 
of a &vour ; he only seeks to avail himself of a perfectly 
l^al defence, to which he is driven by the conduct of the 
plaintiff. I therefore think that the costs of such a rule 
should, like the costs of an order for time to plead, &c., be 
costs in the cause. 

▼OL. VII. M D. & j^ 
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CRESSfTBLLy J. — I agree that the rule must be made 
absolute; but as it is in effect an application to the in- 
dulgence of the Court, only upon payntent of costs. 

Rule absolute accoidingly (a). 

(a) The Master having sabseqaently taxed the costs* and aUdwsd 
only the costs of opposing the rule. 

Peacock moved to review the taxation, on the ground that briefs 
hanring been delivered by the plaintiff before the defendant applied 
for leave to plead the above plea, parts of which were rendered aseless 
by the new plea, the Master ought to have allowed the costs of such 
parts as had been rendered useless. 



Pbr Curiam. 



Rule refused. 



Hudson v. Haslam. 
The deelanu A SSUMPSIT. The declaration in substance stated, that 

tion stated i . . /«• • . • i i 

that one E. J. piaintin; being an attorney, was retained as attorney by one 
to'fb "p?idi!ti£ ^* ^'9 ^ effect an arrangement with her creditors ; that he 
*?^^^'ff w performed work and ]abour, as such attorney, in and about 
brought an effecting the arrangement, and paid divers monies to her 
her,°an?giTeB usc ; that in respect of the premises he reasonably deserved 

itAOT rtitej *^ '^^^ ^"^™ ^- •^' * certain sum of money, to wit, &€• 
ihat the de- That K J. not paying him, he commenced an action against 
thesttornevof her in this Court (the declaration then stated the pro- 
ing ractrivedT ^^^dings in the action down to notice of trial being given). 

picture from 
Ler to sell, 

end to pay oat of the proceeds 402. to the plaintifl^ in satisfaction of his claim a^nst her, — in 
consideration that the plaintiff would countermand the notice of trial, and receive the 401. in 
satisfiiction, — promised to use his endesvours to aell the ptctvre, and to ])ay 40iL out of the pro» 
ceeds to the plaintiff. Arerment, that the plaintiff did countermand notice of trial and stay the 
proceedings m the action. Bfeaoh, that the detedant did not use his best endesivoars to sell 
the picture, nor did be pay the money. Plea, that after the making the alleged agreement, and 
after the alleged countermand of notice of trial, and whilst the action was sfill pending, the 
plaintiff further continued the proceedings in the action, and on, &c,, gave a further notice of 
trial for the then next assises to he holden at, &c. ; without this, that the plaintiff stayed the 
proceedings in the said action, modo et formL Held an issuable pica. 
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That the defendant was an attorney^ and acted as snch for 1849. 

E. J. in the action. That whilst the action was pending Humon 

and about to be tried at the next assizes for the county „ ^' 

'' Haslam. 

of Surrey, and the defendant, as attorney of E. J., having 
requested the plaintiff to stay proceedings, E. J. sent to the 
defendant a certain picture accompanied with a letter, 
stating that she had to request him to use his best endea- 
vours to find a purchaser for it at forty guineas, or any sum 
beyond that which the defendant should think she was 
entitled to have for it ; and that if the picture should be 
sold, the defendant should pay 40^ out of the purchase- 
money to the plaintiff on her account; and that in the 
meanwhile the defendant should hold the picture, not to be 
parted with to her the said E. J., or to any other person, 
except upon payment to the plaintiff of the said sum of 40/., 
or upon her the said E. J. producing to the defendant the 
plaintiff's receipt for that amount That E. J. also re- 
quested that he would send a copy of the letter, and his 
consent to hold the picture on the terms specified, to the 
plaintiff. That accordingly the defendant wrote to the 
plaintifl^ enclosing a copy of the letter, and agreeing to hold 
the picture upon the terms mentioned in the letter of £L J., 
until such time as a party, to be mutually agreed upon 
betweeti the plaintiff and the defendant, could be met with, 
who would dispose thereof upon the said terms. That in 
consideration of the premises, and that the plaintiff would 
accept the sum of AOL in full satisfaction and discharge of 
the action and the costs thereof, and would then forthwith 
countermand the notice of trial ; the defendant then pro- 
mised to perform the terms in his tetter, and in the letter of 
the said E. J., on his part to be performed. That although 
the plaintiff did countermand the notice of trial in the 
said action, and stayed the proceedings therein; and al- 
though after the making of the defendant's promise, and 
before such time as a party, to be mutually agreed upon 
between the plaintiff and the defendant, could be met with, 
who would dispose of the sdd picture on the terms of the 

M 2 
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1B49. said letter of the said £. J., and before the comniencement 
Hudson ^^ '^^ ®*^'^ * reasonable time for the defendant to use^his 
^' best endeavours to find a purchaser for the said picture, at 

the price of forty guineas, had elapsed ; and '^ although the 
plaintiff had always been ready and willing to accept and 
receive the said sum of 40/. out of the purchase-money 
thereof, in full satisfaction and discharge of his said claim 
and demand upon and against the said £. J., and of the 
costs of the said action ;" whereof the defendant had notice. 
Breach : that the defendant did not use his best endeavours 
to dispose of the picture at the price of forty guineas, or at 
any other price whatever ; and that although plaintiflf was 
willing to agree with the defendant upon a party to dispose 
of the picture upon the terms aforesaid, and although 
he appointed Messrs. C. & R., auctioneers, of, &&, to 
dispose of the said picture, being fit and proper persons in 
that behalf, and ready and willing to dispose of the same ; 
of all which the defendant had notice, and was then 
requested by the plaintiff to agree upon the said persons; 
and although a reasonable time had eUfised, &c. : yet the 
defendant would not agree upon the said persons, nor 
nominate any others, and the picture had in consequence 
remained in the hands of the defendant undisposed of: 
whereby the plaintiff had not only lost the said sum of 40t, 
but had also, by reason of the premises, and his relying 
upon the defendant's promise, been delayed in his action 
against the said E. J., and put to unnecessary costs in 
countermanding the notice of trial, and had also been put to 
great costs in performing his, the plaintiff's, part of the said 
agreement, and in endeavouring to compel the defendant to 
perform his part ; and also in and about the premises, &c. 

Plea. That after the making of the alleged agreement 
between the plaintiff and the defendant, and after the 
alleged countermand of notice of trial in the said action 
against the said E. J. in the declaration mentioned, and 
whilst the said action was still pending and undetermined, 
the plaintiff further continued the proceedings in the said 
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action against the said £. J., and then, to wit, on, &c., gave 1S49. 
a further notice of trial to the said E. J. of the said issue so Hudson 
joined in the said action, for the next assizes to be holden „ *'- 

. . . . Haslam. 

at Kingston, in and for the county of Surrey ; without this, 
that the plaintiflf stayed the proceedings in the said action 
modo et forma. Conclusion to the country. 

The defendant, who was under terms to plead issuably, 
having pleaded, amongst others, the above plea, the plaintiff 
signed judgment as for want of a plea. 

A rule nisi having been obtained to set aside the judgment 
for irregularity, 

BaviU shewed cause. The plea is non-issuable. There 
was no stipulation that the plaintiff should stay proceedings 
in the action against E. J., but only that he should counter- 
mand the notice of triaL Even if that amounted to an 
agreement to stay proceedings, it was not in the nature of a 
condition precedent, and, therefore, could only apply to a 
part of the consideration, and if the plaintiff failed to 
perform it, would only subject him to a cross action. The 
liability of the defendant arose upon the countermand of the 
notice of trial being given by the plaintiff. [He referred 
to Siavers v. CurKng (a), and Ritcfue v. Atkinson (&).] 

a. Hilly in support of the rule. The declaration states 
that the plaintiff countermanded his notice of trial in 
the action, and stayed the proceedings therein. That must 
mean an absolute stay of proceedings ; for a mere counter- 
mand of the notice of trial, or a stay of proceedings for an 
uncertain time, would form no sufficient consideration for 
the defendant's promise. The case of Zulueta and Another 
V. Milkr and Another (c), shews that a plea of the non- 
performance of a condition, for the bona fide purpose of 
raising the question of whether it is a condition precedent 
or not, is an issuable plea. 

(a) 3 Bing. N. C. 355 j S. C. (c) Ante. vol. 4, p. 186 ; S. C. 

3 Scott, 740. 2 C. B. 895. 

(]b) 10 East, 295. 
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Wilde, C. J. — I am of opinion that the question is one 
which it was competent to the defendant to rai0e upon this 
record, and that the plea is not such an one as to entide 
the plaintiff to treat it as non-issuable, and to sign judgment 
as for want of plea. I, however, give no opinion upon the 
validity of the plea. The rule to set the judgment aside 
must be made absolute. 



Cresswell, J., and Williams, J., concurred. 



Rule absolute. 



A pie* to the 
Mme dodm- 
ration, that 
the plaintiff 
was not ready 
and willing 
to accept and 
receive the 
said sum of 
AOL oQtoftho 
purchase- 
money for the 
said picture^ 
modo et formic, 
was held bad 
on special 
demurrer, as 
traversing an 
immaterial 
allegation. 



The defendant afterwards withdrew the above plea, and 
pleaded the following : — 

^' As to the breach of promise first above assigned," 
^* that the plaintiff was not ready and willing to accept and 
receive the said sum of 40il out of the purchase-monej for 
the said pictures," modo et forma. Conclusion to the 
country. 

Special demurrer, and joinder. 

Needhanu The plea is bad, as traversing an immaterial 
allegation. There was no duty imposed upon the plaintiff 
to receive the 40/., before a purchaser for the picture was 
found. *' Where there are mutual agreements, and the 
thing on the one part is in consideration of a thing on the 
other part, but to be performed at a day before the thing on 
the other part, there such consideration need not be averred 
to be performed ;" Com. Dig,, tit « Pleader,'' (C. 55> In 
WUks V. Smith (a), a declaration stating an agreement by 
the plaintiff to sell, and by the defendant to buy, certain 
land for a sum of 1 20JL, to be paid within four years, with 
interest at 5L per cent half-yearly, and averring that the 
four years had not expired, that the sum of 120/. was not 
paid, and that a certain sum, to wit, 12/., was due for 



(a) 10 M. & W. 355; S. C. 2 Dowl. 215» N. S. 
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interest, was held good wkhoat any allegation that the 1849. 

plaidttff had deli^red the possession of the land, or that he Hudson 

had title to the land, or was ready and willing to convey it 

In Lacy ▼. Letcy {a\ the defendant promised, in considera* 

tion of lOiL in hand, and 102L to be paid upon his procuring 

a new lease, to procnre a new lease ; and the declaration 

was held good, although it did not aver that the plaintiff 

was ready and willing to pay the WL The question of 

what are precedent, and what concurrent, conditions was 

much considered by the Court of Queen's Bench in the 

late case of GHet v. GUn (S); Where the act to be done 

by the plaintiff is neither precedent nor concurrent, the 

plaintiff is not bound to aver readiness and willingness to 

perfenn it. 

Farrar^ contrft. The readiness and willingness of the 
plaintiff to receive the 4021 is a continuously concurrent 
condition, if the plaintiff were at any time unwilling to 
receive the money, and did any act to give the defendant 
notice thereof, that would discharge the defendant from the 
fulfilment of his promise. For instance, if the plaintiff had 
pven notice to the defendant that he would continue the 
proceedings against E. J., that would have released the 
defendant from his promise. If there were any state of 
circumstances in which the readiness to receive the 4021 
would become material, the defendant ought to be allowed 
to traverse it 

Needham was not called upon to reply. 

Maulb, J. — ^The plea is decidedly a bad plea. The 
declaration states that the defendant undertook to use his 
best endeavours to find a purchaser for a picture which had 
been deposited with him, and to pay the plaintiff 40il out 
of the purchase-money, which the plaintiff was to accept in 

(a) Cro. Eliz. 249. (6) Q. B. 164. 
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1849. respect of his claim against E. J. It then avers that the 
Hudson plaintiff performed the agreement in all things on his part 
V. to be performed, and was always ready and willing to 

receive the 40L; but that the defendant did not use his 
best endeavours to sell the picture, nor did he pay the 4021 
The plea traverses the allegation of the plaintiff's readiness 
and willingness to receive the money ; and the question is, 
whether that is a traverse of a material all^;ation. It 
appears to be clear that the defendant, by the terms of the 
agreement, was to do two acts, — to get the picture sold, 
and to pay over 4021 of the proceeds to the plaintiffi The 
plaintiff, on his part, was to receive the money when 
offered to him. He, however, unnecessarily adds that he 
was willing to receive it Whatever might be the state of 
his mind on the subject, it was not material until the 
money was offered to him. He might have accepted it 
when offered, however unwilling to do so before. I there- 
fore think that the traverse taken was idle, and that there 
must be judgment for the plaintiff. 

Cbbsswell, J., and Wit^liams, J., concurred. 

Judgment for the Plaintiff. 
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1849. 

KiNNiNG v. Buchanan. 

A RULE had been obtained calling on the defendant to TrasiMas for 
shew caose why judgment should not be given for the inent."°?lea,"' 
plaintiff, notwithstanding the verdict found for the defend- ^ ^- '''- , 
ant on the second issue, or why a new trial should not be jndgment 
had in the above cause. pfidntiff in an 

The declaration was in trespass for assault and false ^^i^on^'"^ 
imprisonment *^** "?*»?- 

* , , ^ qaently the 

Plea, Brst, not guilty, on which issue was joined. ^od^ after 

Secondly, a plea stating that judgment had been recovered ptrtie^mi^c 
against the pkintiff by one William Townley in an inferior ^"^g""^^ 
Court of record, that is, the Sheriff's Court of the city of ^ ^27, for the' 
London, for a debt under 20il, and that a subsequent appli- debt ; that the 
cation had been made, under the statute 8 & 9 Vict c. 127, in SSftSlh'i^*^* 
that Court for a summons against the now plaintiff touching ^^^' ^^^ 
the not having paid the sum and costs recovered by the said was prored 
judgment It then alleged that before the granting of the Coart that the 
summons requiring the appearance of the now plaintiff, a ^^^^^^^^ 

order, and bad 
been aerred witfa a oomr and abewn the origisal, and that the amount bad been demanded of 
bim : that thereupon the Judge ** duly, and aooording to the form of the ttatnte** ordered the 
defendant to be impriaooed for forty days, &c. It then stated that the Judce, at the request of 
Ibe defondant, then beinff the attorney of and for the said W. T., and as sucn attorney duly and 
aecordingf to the form of the statute, &c., made a warrant in writing, &c., directed to the ser- 
jeant-al-mace, and to the keeper of the Debtors' Prison, ftc. The warrant was set out, which, 
after reciting the judgment, summons, and order to pay by instahnents, (but not stating any sum- 
mons previous to the order of commitment), authorised the imprisonment of the plaintiff for forty 
days. The plea then went on to state that the defendant, as such attorney, &c., deliTcred the 
warrant to the seijeant-at-mace, and that the seneant-at-mace, at the request of the defendant, 
to being such attorney, &e., arrested the plaintiff, and conveyed bim to prison, &c., justifying 
the trespasses complained of. Replication, trayersing that it was ordered that the plaintiff should 
be committed modo et formd ; on which issue was joined. 

At the trial, the only evidence which the defendant produced in support of his plea, was a 
warrant in the terms of the plea, but which was inyalia on the face of it, for not stating any 
pieyions summons to the plaintiff to shew cause why he should not be committed. The Judge, 
nowev e r , directed the jury to find for the defendant on the issue as taken. 

Held, on motion for judgment non obstante veredicto, or for a new trial, that the plea must 
be taken after verdict to ulege a valid order of commitment, notwithstanding it did not state 
any previous summons to the plaintiff to shew caose why he should not be committed ; and ai 
no valid order of oonunitment was proved, Uiat there was a misdirection on the part of the Judge, 
and that there must, consequently, be a new trial. 

Hdd also, that although an attorney who does no more than set a Court of competent juris- 
diction in motion on behalf of bis client is no trespasser, notwithstanding that the Court on bis 
motioo does an act of trespass by its officer : yet where, by a special pica like the one in ques- 
tion, he attempts to justify bis concurrence in the act complained of, be can only make out bis 
justification by shewing a legal authority under which he acted. 
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1819. summons was duly served, and the now plaintiff accordingly 
KiNNiNo appeared before the Judge of the said Court, and that the 
f Judge then made an order that the plaintiff should pay the 

debt and costs by certain specified instalments. The plea 
then averred that the plaintiff made default in the payment 
of the first instalment (2L) which then became doe and pay- 
able, although payment of the same was then demanded of 
him, and afterwards, and before the said time when, &c., to 
wit, on the 4th day of January, 1847, the said instalment 
remaining wholly in arrear and unpaid, it was duly made 
to appear and was proved, and did then and there appear 
to the said Court, &c., that the plaintiff had notice of the 
said order, and that he had been served with a copy there- 
of and the original shewn to him, and that he had not paid 
die said instalment, and that the same had been duly de- 
manded of him, and was in arrear and unpaid ; whereopon 
the said Judge, duly and accordii^ to the form of the said 
statute, ordered that the plaintiff should be committed for 
forty days, &c. ; and thereupon the Judge of the scud Court, 
at the request of the defendant, then being the attorney of 
and for the said William Townley, and as such attorney 
acting upon the retainer and at the request of the said 
William Townley, duly, and according to the form of the 
statute in such case, then and there made a wanrcoit in 
writing und^r his hand and seal directed to Lloyd Simpeon, 
one of the serjeants-at^mace of the said Court, and to Thomas 
Burdon^ keeper of the said Debtors' Prison, or his deputy 
there, whereby, after reciting that the plaintiff, therein 
described as Thomas Kinning, &c., on the 7th day of 
December then last, being indebted to the said William 
Townley in a sum not exceeding 201, and costs o£ suit, 
that is to say, the sum of 19L 19«., besides the sum of 
SI 12«. 6d. costs of suit, by force of the judgment therein- 
after mentioned, and then being at Fleet Lane, in the city 
aforesaid, and within the jurisdiction of the said Court, was 
duly summoned to appear on the 12th day of December 
last at the said (?ourt, to answer such questions as might be 
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put to him toaching the not baviag paid to the said WiUiam 1849. 
Townley the said sum of money recovered in the said Kinnino 
judgment of the said Court on the same day of December, b^chahan. 
I8469 meaning the aforesaid judgment; and the plaintiff 
having appeared before the said Judge at the time and 
place therein mentioned, and it thereupon then and there 
appearing to the said Judge by the admission of the pkdn- 
tiff that the plaintiff had the means of paying the said debt 
and costs aforesaid ia manner thereafter mentioned, the 
nid Jnd^ did then and there order that the plaintiff 
should pay the said debt and costs to the said William 
Townley in manner Allowing, &c.; the said Judge, there- 
for^ by the said vancant willed, required, and authorized 
the said Lloyd Smpsop, immediately upon the receipt of 
the said warrant, or as soon aa might be, to take into, 
custody the. body of the plaintiff and him safely convey to 
her M^^esty's Debtors' Prison fi>r Loadan and Middlesex 
in the city of London, being the common gaol« &c., and 
then and thei^ deliver him to the said keepes of the said 
prison, who waa thereby required and authorized to receive 
the plaintijSF into- hh custCMly,. and hijafi safely ke^ and 
d^j^n Id the said prison for the space- of forty days lEbom 
the time of his arrest under the said warrant, or until he 
sbonld be disfpbaiged. o.ut of custody by leave of the said 
Judge, and for so doing the said warcant should be their 
sufficient warrant,, as by the said warrant appears. And 
the defendant, so being wd as such attorney, and on the 
retainer and at tiie request of the said William Townley, 
then delivered the said warranjt to.th^.said Uoyd Simpson, 
who was the^ and from, ^en^e until and at and after the: 
said time wb^,^ &c,. opp oi the seijeants-at-mace of the 
said Court, to b^ executed i^ 4^i^ form of law, and then 
requested hinp, to execute the said warrant in due form of 
law ; by virtue, of which said warranl; and at the said requeel 
of the defendant, so being such attorney, and acting on the 
said retainer and at the request of the said William Townley^ 
the said Lloyd Simpson, so being and as such serjeant-at- 



172 



CASES ON POINTS OF PRACTICE^ C. P. 



1849. mace, at the said time when, &c., at LondoD aforesaid, and 

KiNNiHG within the jurisdiction of the said Court, took and arrested 

„ "* the plaintiff by his body and forthwith conveyed him to the 

Buchanan. "^ j j j 

said Debtors' Prison for London and Middlesex, and de- 
livered him to the said keeper of the said prison, and the 
plaintiff was detained in the said prison under and by 
virtue of the said warrant for the said space of thirty-nine 
days in the declaration mentioned, the said sum of 2L 
during all the time still being wholly unpaid and unsatisfied ; 
and on the occasion and for the purpose aforesaid the 
plaintiff was necessarily and unavoidably a little seized and 
laid hold of and pulled and dragged about, &c. 

Replication to the second plea, that by the said order it 
was not directed that the plaintiff should be committed 
modo et forma, &c. Conclusion to the country (a). 

At the trial, which took place before Cbftmon, J., at the sit- 
tings for Middlesex after Hilary Term, 1848, it appeared that 
one William Townley bad recovered judgment in an action 
in the Sheriff's Court of London against the present plaintiff. 
An order bad been made to pay the amount recovered by 
instalments, and upon default in payment of the first in- 
stalment, an order of commitment had been granted by the 
Judge without previous summons or warning to the defend- 
ant The defendant having been taken into custody under 
that order, was discharged upon motion to this Court, who 
were of opinion that the order was invalid on the face of it, 
as being made without any previous summons on the de- 
fendant to shew cause why he should not be committed (6). 
The present defendant had acted throughout the pnx^eed- 
ing as attorney for Townley. The warrant was produced 
in support of the second plea, and will be found fully set 
out in the report of Ex parte Ehming (&). The present 
defendant had obtained it from the oflScer of the Sheriff's 
Court, and had given it to the bailiff to execute, who had 

(a) The above statement of (6) B» parte Kinmng, 4 C. B. 
the pleadings is taken from the 507* See the warrant there set 
judgment of the Court. out at length. 
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arrested the plaintiiF. It was contended by the plaintiff 
that the warrant, being invalid, did not support the issue 
on the second plea ; but the learned Judge was of opinion 
that the warrant, although invalid, supported the second 
plea, upon the issue as taken, and directed the verdict 
accordingly for the defendant on the second issue; the 
verdict upon the first issue being for the plaintiff. The 
present rule having been afterwards obtained. 



1849. 



KlNNiNO 

Buchanan. 



Byks, Serjt, and Peacock shewed cause. 

Pashky and Henmkery in support of the rule. 

The following authorities were referred to: fFM v. 
Batchehur {a) ; Bowe v. Tutte {b) ; SoUers v. Lawrence (c) ; 
TiUey v. FaxaU {d) ; CroppM v. Durden (e) ; Adams v. 
Freeman (f) ; Barker v. Braham (ff) ; Bex v. Cleg (A) ; 
Bex V. Venablet {£) ; Bex v. Hawkins {k) ; Everard v. 
Patersan (/) ; Sedley v. Sutherland (m) ; ffUUams v. Ger- 
maine (n) ; Sandon v. Proctor (o) ; Dudhw v. Watchom {p) ; 
Lucas V. NockeUs {q) ; Bansford v. Copeland (r) ; Clement 
v. Lewis {s) ; Painter v. The Ixoerpool OH Oas Company (t) ; 
Codrmgton v. Uoyd (u) ; Newton v. Harland {x) ; Startup 



(a) I Vent. 373. 
(6) WUles, 14. 
(c) Ibid. 413. 
(4 Ibid. 688. 

(e) Cowp.640. 

(/) 3 was. 6. 

(^) 3 Wilt. 396 ; S. C. 8 W. 
Bl. 869. 
(k) 1 Stnu 475. 

(f ) Ibid. 630. 

(ib) Ca. of Settlement, &c. 96. 
(I) 6 Tannt. 646 ; S. C. 3 
Marsh. 304. 
Cm) 3 Esp. 203. 
(fi) 7 B. & C. 468 ; S. C. 1 M. 



& R. 394. 

(o) 7 B. & C. 800. 

(p) 16 East, 39. 

(4) lOBiDg. 157; S. C. 3 M. 
& Scott, 627. 

(r) 6 A. & £. 483 ; S. C. 1 N. 
& P. 671. 

(«) 3 B. & B. 397 ; S. C. 7 
Moore, 300. 

(O 3 A. & E. 433 ; 8. C. 6 N. 
k M. 736. 

(v) 8A. &B. 449; S. C. I P. 
& D. 157. 

(«) 1 M. & 6. 644 ; S. C. 1 
Scott, N. R. 474 ; 7 Moore, 574. 
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V. Macdanald (a) ; Dempster ▼. PameU {b) ; Gisbome v. 
Hart (c) ; WUHams v. Janes (d) ; Braum v. Janes (e) ; 
Watson Y. BodeU (/) ; Dresser v. Stan^ld {g) ; Reg, v. 
Awe (A) ; Prentice ▼. Harrisan (i) ; Green v. ^27%? (A) ; 
Reg, V. Tardaft (/) ; Cooper v. Harding (m) ; Gosset v. 
Howard (n) ; 1 fTm. S'ound: 298, note (4) ; 8 & 9 Vict 
c. 127, 88. 1, 23 ; 7 & 8 Vict c 96, s. 62. 



Cur. adv. vuU. 



Wilde, C. J., afterwards (0) delivered the judgment of 
the Court (/>)l (His Lordship, after stating the pleadings 
as above given, proceeded thus): — At the trial, the de- 
fendant, in order to sustain the issue, produced an order of 
comnritmeiit, made by the Judge of the Sheriff's Court, 
which corresponded with that described in the special plea, 
bvt mhiiA contained no statement of any previous summons 
to the vMntUt to shew cause why he should not be com- 
mitted. llie jury, under the ^dlfeetion of the learned Judge, 
found, on this evidence, for the . defendnnL A rule was 
afterwards obtained, on the part of the plaintiff, to shew 
csluse why there should not be a new trtid for mtsdireetioii, 
or judgment for him non obstante veredicto, and the ground 
of the rule was, that the order was bad for want of such 
previous summons; and that either the plea, in 6rder to 
make it a good plea, mu^t be understood to allege that the 



(a) 3 M. & 6. 895 ; S. G. 2 
Scott, N. R. 485 ; Id error, 6 M. 
& 6. 593. 

(ft) 3 M. & G. 375 ; S. G. 1 
Dowl. 168, N. S. 

(c; 5 M. & W. 50 ; S. G. 7 
Dowl. 403. 

(d) 13 M. k W. 628; S. G. 
ante, vol. 2, p. 680. 

(e) 15 M. & W. 191 ; S. G. 
ioUe, vol. 3, p. 678. 

(/) 14 M. & W. 67. 



ig) 14 M. & W. 822. 
{h) AniBf vol. 3, p. 359. 
(0 4 a B. 852 ; S. G. 1 D. 
k M. 50. 

(k) 5 a B. 99. 

(0 Ibid, 933. 

(m) 7 Q. B. 928. 

(H) 10 Q. B. 411,454. 

(o) Id the Vacation after the 
present Term. 

(p) Wilde, G. J., Coltnum, J., 
CressweU, J., and PtUiams, J. 
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Jadge made a valid ord^, in which case the Judge ought 1849. 
to have directed the jury to find for the plaintiff; or that ^^^^^ 
the plea was no good bar for want of the aUeiiation of snob _ «• 
previous summons, in which case the plaintiff would have 
been entitled to judgment non obstante vetedicta 

On shewing cause it was contended, on the part of the 
defendant, that the traverse did not put in issue the validity 
of the order, but only raised the question whether, in fact, 
an order was made as described in the plea, and, therefore, 
that the verdict was properly foimd for the defendant ; and, 
further, that it was not essential to the defence thkt the 
order should be valid, inasmuch as the defendant appeared 
to have merely done his duty as attorney of one of the 
litigant parties in the execution of the order of a Judge fxf 
a Court of competent jurisdiction, and that an attorney so 
acting is protected, whether the older be valid or not It 
was also contended that the order was good on the foce of 
it, for it was not necessary that the issuing of the summonil 
should be stated. But we are of optmion that these aigy 
ments are not well founded. It » true that if mb attorney 
does no more than set a Court of codipeteitf jsrisdioticin in 
motion on behalf of his client, he is no trespasser, notwith- 
standing that such Court sbooU, on his motion, do an act 
of trespass by its officer; and he would be entitled to a 
verdict under the plea of not guilty, if an action were 
brought against him in respect of such an act of trespass ; 
bat where, by a special plea, like the one in question, he 
attempts and undertakes to justify his concurrence in it, we 
are of opinion that he can only make out his justification by 
shewing a legal authority under which he acted, and, con- 
sequendy, that it is essential to the defence in the present 
case, that the order relied on should be a valid order. 
Accordingly, we think that the plea, when it avers that the 
Judge of the Sheriff's Court, duly and according to the 
form of the statute, ordered the plaintiff to be committed for 
forty days, &c., must be understood to aver that the Judge 
made a valid order to that effect ; and that the replication. 
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1849. by denying that he did order that the plaintiff should be 
^JJJlljj^^ committed in manner and form, &c., raises an issue, which 
V. the defendant cannot support, without proving a valid order ; 

for if this issue were to be found for him, it would be in- 
ferred after verdict that the Judge at the trial had construed 
the plea in the sense requisite for its validity, and that, 
consequently, such an order had been proved, otherwise 
the jury would not havd found for the defendant But, in 
feet, the order produced at the trial was in the very terms 
of the warrant, which this Court has already decided in the 
case of JEx parte Kinning (a), — on the occasion of the plaintiff 
applying for his dischaige, under a writ of habeas corpus, — • 
to be invalid on the face of it, on the same ground of objec- 
tion as that taken in the present case against the validity 
of the order on which the warrant was founded; and it 
appears to us, that on the principle of that decision we 
must consider the order to be invalid, and that, therefore, 
the defendant having &iled to maintain the issue, the Judge 
ought to have directed the jury to find for the plaintiff; 
and for these reasons we think the rule must be made 
absolute for a new trial 

Rule absolute for a new trial. 

(a) 4 C. B. 607. 
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COURT OF EXCHEQUER. 



tUc^mlmda Cerm« 



IN THE THIRTEENTH YEAR OF THE REIGN OF VICTORIA. 



Williams, qui tarn o. Thomas. 
LIEBT for penalties to the amount of 38502., under stat. A decUntion 

6 Geo. 4, C 50, S. 46. for^penaldes 

The first count stated, that after the Slst day of December, "^^^ 
1825, to wit, on the 1st day of February, a. d. 1847, the c. 60, s. 46» 
defendant then being the acting undersheriff of Sir James proper inser- 
Cockbum, Bart, then being the high sheriff of Carmarthen, In^a jury^iSr 
did wilfiiUy cause to be written, in the special jurors' list for ^®J^?®*^ *^* 
tlie said county, by the statute in such case made and pro- " the acHng 
▼ided directed to be provided and prepared, the name of The endeDce 
John Trevor Alcock, then being a person not qualified to ^i'*JJl*^hat 
serve on special juries in the aforesaid county of Carmarthen, on© T. H. had 

been appointed 

contrary to the form of the statute in such case made and undenherifl^ 
provided ; and thereby and by force of the said statute the defendant 

acted in that 
capaeity in the 
coontry so far as returning the records, signing the returns to jury processes, &c. It also 
appeared that he had, at Ae nwraest of the representative of the former sheriff, signed his name 
with the addition of *' undersheriff** to writs which were delivered to him ; at the same time stating 
that not he, but Mr. T., was the undersheriff. And on another occasion had described himself 
in an affidavit as the " acting undersheriff.*' 

Held, that upon this evidence the defendant could not bo considered an ** undersheriff,** so as 
to make him liable for the penalties imposed by the 6 Geo. 4, c. 50, s. 46. 

TOL. VII. N D. & L. 
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1849. defendant forfeited for his said offence the sum of 50iL ; and 

^J^J^[^J][^ an action had accrued to the plaintiff who sued as aforesaid, 

_ «• to demand and have of and from the defendant for himseli; 

aHOMaS 

and for our Lady the Queen, the said sum of 50^ There 
were twenty-eight other counts for the improper insertions 
of the names of other unqualified persons; and there were 
also forty-eight for the wilful omission of the names of 
qualified persons. 

Plea, not guilty by statute. 

The cause came on for trial before Piatt, B., at the last 
Summer Assizes for Carmarthenshire, when the following 
facts were proved. Sir G. Cockbum had been appointed 
sheriff for the county in the month of February, 1847, On 
the 27th, the person who had acted as undersheriff during 
the previous year, delivered the jurors' book, as well as the 
unexecuted writs to the defendant. The defendant at 
first merely signed his name to the receipt ; but on being 
informed that that was insuflScient, he added '* undersheriff;" 
stating, however, that not he, but Mr. Traill was the under- 
sheriff. The defendant had also, during the shrievalty of 
Sir G. Cockbum, returned records, signed the returns to 
jury processes, presided under writs of trial, and performed 
the other duties incident to the office. He had also, during 
the Spring assizes, made an application to Wightnuait J., as 
the attorney for one of the parties in an action, to have it 
tried by a special jury, and had described himself in his 
affidavit as the *^ acting undersheriff for the county of Car- 
marthen." The Judge's order in the above action, and in 
which he was stated to be the undersheriff, and upon which 
ground the venire was directed to the coroner, was given in 
evidence. The omissions, as well as the insertions in the 
jurors' lists, were also proved. On the other hand, the 
defendant proved that Mr. Traill was the person whose 
appointment as undersheriff under the 3 & 4 Wm. 4, c 90, 
bad been filed with the clerk of the peace. 

The learned Judge having expressed an opinion that 
upon the above evidence the defendant was not liable, the 
plaintiff was nonsuited. 
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H. JaneSf Serjt., moved to set aside the nonsuit, and for 1849. 
a new trial The action is brought against the defendant 
for misconduct in the preparation of the jury lists. The 
penalties are claimed under the 6 Gea 4, c 50, s. 46. By 
that section it is among other things enacted, that *^ if any 
sheriff or undersheriff of a county, or any sheriff or secondary 
of London, shall neglect or refuse to provide or prepare a list of 
special jurors, in the manner," &a, ** hereinbefore prescribed, 
or shall wilfully write or cause to be written therein the 
name of any person not qualified, or shall wilfully omit 
thereout the name of any person duly qualified as a special 
juror, or shall neglect or refuse to write or cause to be 
written the several numbers contained in such list upon dis- 
tinct pieces of parchment," &c. ; ** every such sheriff or under- 
sheriff," &C., '' offending in any of the said cases, shall for 
every such offence forfeit the sum of 60^," &c. By the 
23 Hen. 6, c. 9, it is provided, that eveiy sheriff ** shall make 
yearly a deputy in the King's Courts of his Chancery, King's 
Bench, the Common Pleas, and in the Exchequer of B.ecord, 
before that they shall return any writs, to receive all manner 
of writs and warrants to be delivered to them," &c. Under 
that act it has been the practice to appoint a deputy or under- 
sheriff; and reference is made to such an officer in several 
subsequent enactments. By the 3 & 4 Wm. 4, c. 42, s. 20, 
the sheriflb of each county in England and Wales is required 
to '^name a sufficient deputy, who shall be resident or have 
an office within one mile from the Inner Temple Hall, for 
the receipt of writs, granting warrants thereon, making 
returns thereto, and accepting of all rules and orders to be 
made on or touching the execution of any process or writ 
to be directed to such sheriff." By the 3 & 4 Wm. 4, c 99, 
s. 5, the sheriff is directed, within a month afler his appoint- 
ment, by writing under his hand, ^ to nominate and appoint 
some fit and proper person to be his undersheriff," and to 
transmit a duplicate thereof to the clerk of the peace for 
the same county, to be by him filed, and which he is 
required to file among the records of hb office. Since that 

N 2 
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period, the appointment has been made in writing to the 
London undersheriffy but the duties are performed by the 
acting undersheriff in the county. In the present case, the 
undersheriff appointed was Mr. Traill ; but the defendant 
was the person who attended to the performance of the 
duties of the o£Bce in the country. He must be, therefore, 
considered liable to the penalties inflicted by the 6 Geo. 4 
on the undersheriff. He acted as undersheriff, and cannot 
deny that he filled that office ; Combe v. Pitt (a). 

Cut. adv. vuU. 

The judgment of the Court was now delivered by 
Pof^i^ocK, C. B. — ^rhis case was tried before my Brother 
IHatL It was an action against the defendant for penalties, 
charging him as being the '* acting undersheriff;"* not a 
very intelligible expression with reference to the act, which 
imposes the penalty, not upon an *' acting undersheriff,** but 
on persons indicated in the act by the well known names of 
*^ sheriff or undersheriff." Here the defendant was chaiged as 
being the acting undersheriff. We must understand that as 
meaning something within the act It cannot mean, we 
think, a person who was in point of fact not undersheriff, 
but merely one acting as bailiff, not being the undersheriff. 
The principal evidence that he was acting as undersheriff 
was, that he signed his name at the time that the writs were 
handed over to him by the representative of the preceding 
sheriff. He signed first simply his name ; but the person 
to whom he addressed that signature, and who had acted 
under the late sheriff, and had handed over the writs and 
prisoners to him, said that would not suffice. He said, 
'^You must add undersheriff;" on which the defendant 
said, as the party who was witness against him at the trial 
admitted, ^^I am not the undersheriff; Mr. Traill is the 
undersheriff." " But," said the man, '* I cannot take that ; 

(a) 3 Burr. 1586. 
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I must have appended to the signature the addition of 1849. 
undersheriff." The defendant said, "Very well, if you wiluamb 
want that to satisfy you, I will add it'* Now it appears to •• 

us, that certainly that was not evidence of bis being under- 
sheriff; quite the contrary, though it may be evidence that 
he took upon him to act as such. When a man does a 
pcurticolar act, saying at the time, — " although I put the word 
undersheriff, and I append that to my name, I am not the 
undersheriff ; Mr. Traill is the undersheriff, and I am merely 
acting as agent for him," — that is not evidence that he was 
the undersheriff. The other evidence in the cause was, 
that in an affidavit he had called himself acting under- 
sherifi^ which in one sense he was ; for he was the agent of 
the undersheriff, and therefore acting for the undersheriff, 
and^might in one sense be called acting undersheriff. There 
were one or two other instances, or one at least, perhaps 
more, in which he had signed as undersheriff, without more. 
That, however, did not prove that he was undersheriff. 
Under these circumstances, we think that my Brother jnut 
was right in directing a nonsuit, and there will be no rule. 

Rule refused. 



Hawkins v. Harwood. 

A SSUMPSIT. The declaration stated, that in conside- Assumpsit 
ration that the plaintiff had retained the defendant, as his attorney for 
attorney, to conduct an action at the suit of the plaintiff Jl,^Jjl^*Su^. 
against one A. Enderby, the defendant promised to conduct "*J^.*PP*y 
the same in a skilful manner. Breach, that he carelessly, the pUintiflf 
negligently, &c., neglected to deliver a brief to counsel, and brought by 

him against 
a third party. 
Plea, that the defendant did not neglect to initruct counsel to appear. 
Hdi, that the allegation in die declaration meant neglecting to instruct counsel in such a 
way as to enable him to perform his duty ; and that it was therefore established by evidence, that 
although a brief had been delivered to oonnsel, yet when the cause was called on, neither the 
defen^nt nor the witnesses were present. 
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1849. to instruct any counsel to appear for the plaintiff before the 
^■J^""^*^"""^ action was called on for trial, whereby the plaintiff was 
o- forced to withdraw the record, &c. 

Plea, among others, that the defendant did not neglect 
to instruct any counsel to appear for the plaintiff before the 
action was called on for trial. 

The cause was tried before Rctfe^ 6., at the Middlesex 
sittings for Hilary Term, 1849, when the folbwing £su:ts 
appeared. The plaintiff had commenced an action against 
a person of the name ofEnderby, in which he had employed 
the defendant to act as his attorney. The cause, which 
been entered for trial at the assizes for Kent, having been 
unexpectedly called on, the plaintiff's counsel called for his 
attorney and afterwards read out the names of the witnesses 
from his brief, but no one answering, he withdrew the 
record. The attorney did not appear in Court, but one of 
the witnesses having been present when the cause was 
called on, had gone out to let the others know who were in 
waiting in the outer hall. It was that evening arranged 
between the defendant and Enderby*s attorney that the 
cause should be tried at Lewes, and the former paid all the 
costs except the sum of IZL 8«., which the plaintiff had 
paid for the conveyance of his witnesses. 

The learned Judge, considering that the defendant had 
not instructed counsel within the meaning of the issue, 
directed the jury to that effect; a verdict was accordingly 
found for the plaintiff, with 150£ damages. 

Montagu Chambers having obtained a rule for a new 
trial, on the ground of misdirection, or to reduce the 
damages to 13iL 8«. 

ffUkau, Seijt., and E* James shewed cause. The alle- 
gation in the declaration was fully established, and there 
was no misdirection. *' Instructing" a counsel to appear 
means properly and efficiently instructing him. That is 
not fulfilled by the simple delivery of a brief, with the 
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names of the witnesses in it The personal presence of the 
attorney is indispensable to the proper management of the 
caose. He should not only be in Court himself, but be «'• 

careful that his witnesses are in attendance. [Tliey also 
contended that the damages were too lai^e]. 

MagUagu Chambers, and J. A* Hoggins^ in support of 
the rule. The allegation was not proved* Counsel was 
instructed to appear, and did appear. The defendant 
himself was not in Court, but had the plaintiff intended to 
rely upon that, he should have stated it in the declaration. 
The instruction to counsel is complete as soon as a brie^ 
containing the names of the witnesses, and the proofs, has 
been delivered. [They also contended that the verdict 
must be reduced, since it was proved that the damage 
sustained only amounted to the extent of 1 3^ 8«.] 

Cur. adv. vult 

The judgment was now delivered by their Lordships, 
seriatim. 

Pollock, C. B. — I am of opinion that the rule for a new 
trial must be dischaiged, upon the plaintiff's consenting 
that the verdict shall be reduced to 1 3L 8s, y the costs to be 
taxed on the higher scale. The question was, did the 
evidence adduced establish the allegation that the defend- 
ant did not instruct counsel to appear before the action was 
called on for trial? What is the meaning of the expression 
*^ instructing counsel ?" I consider that it is not merely 
putting a piece of paper into his hands, professing to be 
instructions, but the placing him in that situation, both 
with respect to information and the means of acquiring 
knowledge, which will enable him to conduct efficiently 
the case either for the plaintiff or the defendant. "Instruct- 
ing" means properly instructing. If a counsel is not properly 
instructed, he cannot be said to be instructed at all. If he 
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1849. is not in a condition to proceed with the cause in which 
Hawkins ^® '^ engaged, he has not been properly instructed. Partial 
'• instructions are of no avail where such a portion is wanting 

as would render the party instructed efficient. The attorney 
himself was not present, and when the names of the wit- 
nesses were called no answer was returned. It was the 
duty of the attorney to be in attendance in Court: had he 
been present, an application might have been made to post- 
pone the cause, which could not be done under the existing 
circumstances. The rule must, therefore, be discharged, 
provided the plaintiff will consent to the verdict being 
reduced to the sum of ISL 8s,, which is the amount of the 
damage actually sustained, and the certificate will be 
granted to tax the costs upon the higher scale. 

Parke, B. — I am of the same opinion. The only ques- 
tion is, whether my Brother Rolfe was correct in directing 
the jury that there was evidence to establish the allega- 
tion in the declaration, that the defendant did not instruct 
counsel to appear. I think that he was. The declaration 
contained two breaches ; one for not delivering a brief^ the 
other for not instructing counsel to appear. As to the first, 
there was evidence that a brief had been delivered, and 
therefore no question arises. As to the other, my Brother 
Roffe told the jury that there was evidence that counsel had 
not been instructed. I agree with my Lord in thinking 
that that direction was correct, and that ** instructing" does 
not merely mean the delivery of a brief, but that the 
attorney, or his clerk, should be present to explain the 
contents of the brief, and to furnish the necessary in- 
formation. Here, however, the defendant was absent ; 
and was guilty, therefore, of a breach of duty, as alleged 
in the declaration. 

Alderson, B. — I am of the same opinion. I think that 
a counsel cannot be said to be " instructed " to appear, unless 
he is placed in a condition to properly and efficiently per- 
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form the duty entrusted to him. Here the defendant had '^^^* 

delivered a brie^ but he was not there to see that the wit- Hawkins 

neases were forthcominff when called upon. The brief „ •• 

—or Uarwood. 

became, therefore, mere waste paper. 



Rolfs, B., concurred. 



Rule discharged accordingly. 



Levy v. Abbott. 

MmAWKINS had obtained a nile, calling upon the sheriff To a writ of 
of Kent to shew cause why the return made to a writ of sheriff returned 
testatum fi. &, in this case, should not be quashed. ceived^from 

The foUowimr facts appeared upon the affidavits. The E. L. L . the 
plaintiff had recovered judgment against the defendant, and plaintiff in tk* 
had issued writs of fi. fa., and testatum fi. ia., against his Momed, an 
goods. The sheriff of Kent, in obedience to a rule to that ^^^ ^»tl»- 

° ' draw troin pos- 

effect, had made the following return to the latter writ. *' By senion ; and 
virtue of the annexed writ to me directed, I seized the goods upon withdrew. 
and chattels, in my bailiwick, of Vernon Montague Abbott, ^'^^ ****'*^* 
to the value of 4021, and kept them safely in my possession 
until the 28th day of July, when I received firom Emanuel 
Laurence J^vy, the attorney of the plaintiff in the said writ 
named, an order to withdraw from possession of the said 
goods and chattels, whereupon I immediately withdrew 
fi-om such possession, and the said Vernon Montague 
Abbott hath not any other or more goods and chattels in 
my bailiwick, whereof I can cause to be levied the damages 
and interest in the said writ mentioned, or any part thereof, 
as by the said writ I am commanded ; therefore I cannot 
have the damages and interest in the said writ mentioned, 
or any part thereof, before the Barons of the Queen's 
Exchequer at Westminster, as by the said writ I am com- 
manded." 
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1849. BranwDeU shewed cause. The return is good The 

^"T^JZ""^ Court will read the return so as to support it, and the 
V* words here used shew that the plaintiff has appointed a 

special attorney for the purpose of withdrawing the execu- 
tion. [Parke, B. — The words " attorney of the plaintiff in 
the said writ named,'' must, I think, mean the attorney in 
the action. At any rate the expression is ambiguous ; and 
if an action were brought for a false return there might be 
some difficulty. The plaintiff is entitled to a return that is 
free from doubt.] Even adopting that construction, it is 
submitted that the attorney in the action has authority to 
withdraw an execution against a party's goods. It is other- 
wise in the case of an execution against the person. There 
the debtor once taken under the writ and the debt is sa- 
tisfied, and the attorney's duty is at an end. Crozer ▼• 
PiJUng{a)\ Sawnyy. Chapman {I) \ dmnopy. Chanis{c); 
are authorities to that eflect. [Parke, B. — The general 
rule is, that after judgment the attorney has the power to 
receive the debt and give a release, but nothing more]. 
Suppose that several executions had been issued in different 
counties, and that a portion, or the whole amount of the 
sum due has been paid, surely the attorney would be 
entitled to direct the sheriff of one county to levy only so 
much as remained unliquidated, and the sheriff of the other 
to withdraw altogether. 

Hawkins, in support of the rule. The return does not 
shew a sufficient authority to the attorney to direct the 
withdrawal of the writ. In Connop v. ChalUs it was held 
that the sheriff was liable to an action for escape, for having 
discharged a debtor from custody, upon an order given by 
the attorney, who had acted without authority. If the 
goods were not liable to be sold, on account of a claim for 



(a) 4h.8cC.26; S. C. 6 D.& & D. 604 ; 8 Dowl. 656. 
R> 129. (c) Ante, vol. 6, p. 48 ; S. G. 

(6) 1 1 A. & £. 829 ; S. C. a P. 3 Exch. 484. 
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rent, the sheriff should have returned nulla bona. [He 1849. 
referred also to WmUe v. Freeman (a) ; Cocker v. Mus" ^^"£^^7^ 

ASBOTT. 

Cur. adv. vtut 

The judgment of the Court was now delivered bj 
A]:j>bh80N9 B* — After stating the return, his Lordship 
proceeded as follows. It was contended that the return 
was good on two grounds : first, that the countermand and 
order to abandon possession must be taken to have been 
made by a special attorney appointed by the plaintiff for 
that purpose. We intimated on the aigument that this 
answer was an unsatisfactory one. Secondly, it was con- 
tended that the attorney in the cause had a right, after a 
seizure under a fi. &., to order the sheriff to quit possession, 
and that the order of the plaintiff himself was not required, 
and that is our opinion. The attorney in the suit has no 
right, after judgment, to settle the action upon any other 
terms than payment of the bill and costs, and cannot dis* 
charge a man from custody on a ca. sa. without receiving 
them. That is to be found in Savory v. Chapman, nor by 
parity of reasonings where there has been an extent under 
an elegit. But he has the power to direct and manage 
an execution against the goods, and if there are two writs of 
fi. fa. out at the same time in different counties, there is no 
reason why if one is executed, and the debt satisfied, he 
may not order the sheriff to quit possession of the goods 
seized under the other. So if the seizure is met by a claim 
to the goods, which he thinks it is not worth while to dis- 
pute ; or where the landlord claims rent that would absorb 
the value of the goods ; there seems no cause why he may 
not abandon ; nor why he may not for any other cause, when 
he thinks it may conduce to the benefit of his client Cases, 
indeed, might occur, where a fi. fa. was put in force and 
abandoned, and again another put in force, so that the 

(a) 1 1 A. & £. 539. {b) Q. B. 223. 



188 



CA8£S ON POINTS OF PRACTICE, EXCH. 



1849. 



Lkvy 

Abbott. 



defendant might be harassed by frequent seizures. Pro- 
bably the law might give the defendant a remedy by a 
special action on the case for such a vexatious mode of pro- 
ceeding, without reasonable or probable cause. The only 
question in the present case is, whether the pluntifi; and if 
so his attorney, may not order the sheriff, after the seizure, 
to give up the goods, and we think that he may. Thb rule 
will, therefore, be discharged, with costs. 



Rule discharged, with costs. 



To entitle a 
defendant to 
enter a sug- 
gestion on the 
roll to depriTe 



Buckley v. Hann. 

A RULE nisi had been obtained to enter a suggestion 

on the roll to deprive the plaintiff of costs, under the 

10 & 11 Vict. c. 71, s. 113, intituled "An Act for the 

the plamuffof more easy recovery of Small Debts and Demands within 

costs under the •' -^ 

10 & n Viet, the City of London and the Liberties thereof." 

c. 71 ss. 40 

and 1*13, (the The affidavit on which the rule had been granted stated 
Debts'\ct), ^^^^ ^" action had been commenced in the superior Court, 
T^h^?'^ on the 1st of August, 1849, by the plaintiff, as indorser, 
fendant carried against the defendant, as acceptor, of a bill of exchange for 

12^, drawn and indorsed by a person of the name of Wood; 

that the cause was tried before one of the Secondaries of 



within the 
jurisdiction 
of the Court 
thereby estab- 
lished, it is 
not sufficient 
to shew that 
the defendant 
is a clerk 
attending a 
public office 
within the 

i'urisdiction, 
)Ut residing 
elsewhere. 



the city of London, and a verdict found for the plaintiff for 
12^ 4«. ; that at the period when the action was brought 
the defendant carried on his business at 70, Lower Thames 
Street, in the city of London, and that a plaint might have 
been entered in the Sheriff's Court under the statute ; that 
at the time the action was brought the plaintiff dwelt at 
7, Church Street, Edmonton, which place was distant less 

The words 
in sect. 40» ** if the cause of action arose therein/* mean the whole cause of action. Where, 
therefore, in an action by the indorsee against the acceptor of a bill of exchsnce, it appeared 
that the indorsement was written within the jurisdiction of the Ijondon SoiaII Dents* Court, but 
the delirery to the plaintiff took place out of the jurisdiction : Heldj that the case was not within 
the section. 
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than twenty miles from the defendant's place of business; 
that the cause, of action arose solelj within the jurisdiction 
of the said Sheriff's Court of the city of London ; that the 
defendant at the time of the action brought dwelt and had 
his domicile at 15, Park Row, Greenwich, in Kent, within 
the jurisdiction of the County Court of Kent at Greenwich, 
and that a plaint might have been entered there; that 
neither the plaintiff nor the defendant was an officer either 
in the Sheriff's Court of London or of the County Court 
of Kent; and that the Secondary who tried the cause did 
not certify that it was a fit one to be tried in a superior 
Court 

The affidavit in answer stated that the defendant neither 
resided in the city, nor had any other connection with it 
than as a clerk to the Board of Admiralty, in their depart- 
ment called ** The General Register and Record Office of 
Seamen," situate at 70, Lower Thames Street ; which office 
and the locality thereof were subject to alteration and re- 
moval out of the city at the will of the Board ; and that the 
bill in question, drawn, accepted, and with the indorsement 
written on it, had been given, at the office in Lower Thames 
Street, to a person of the name of Courtis, by whom it was 
subsequently delivered to the plaintiff at his residence at 
Pender's End, Middlesex* 



1849. 



Buckley 

V. 

Hann. 



Jl Brown shewed cause. There are two answers to this 
application* First, it is made under the London Small 
Debts' Act, 10 & 11 Vict c. 71, s. 40 (a), the language of 



(a) The important sections of 
the act are the foUowing : 

Sect. 40 enacts, that a *' snm- 
mons may issue, provided the 
defendant or one of the defend- 
ants shall dwell or carry on his 
business within the city of Lon- 
don, or the liberties thereof, at 
the time of the action brought ; 
or provided the defendant or one 



of the defendants shaU have dwelt 
or carried on his business therein 
at some time within six calendar 
months next before the time of 
the action brought ; or if the cause 
of action arose therein." 

Sect. 1 12 enacts, " that all ac- 
tions and proceedings which be* 
fore the passing of this act might 
have been brought in any of her 
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Buckley 

V. 

Hann. 



which di£Pers (rom the similar section in the County Courts' 
Act By the former act, it is required that '' the cause of 
action** should arise within the jurisdiction. That must 
mean the whole cause of action, and not merely '' in some 
material point,'' which are the words in the latter act The 
foundation of the pLiintiff^s claim is the indorsement of the 
bill : that took place out of London, when the instrument 
was delivered to the plaintiff. Delivery is essential to a 
valid indorsement ; Marston v. AUen (a). The cause of 
action, therefore, did not arise wholly within the limits of 
the city. Secondly, the defendant did not "carry on 
business" within the city within the meaning of the act 
That expression does not apply to persons in his situation. 
This has been established by several decisions on the cor- 
responding provisions in other similar enactments. Under 
the old London Court of Requests* Act, 39 & 40 Geo. 3, 
c. 104, s. 5, the words of which were, ** any person," &c., 
" keeping any house, warehouse, shop, shed, stall, or stand, 
or seeJdng a UveUkood, or trading or dealing within the same 



Majesty's superior Comts of re- 
cord, where the plaintiff dwells 
more than twenty miles from the 
defendant, or where any officer of 
the Court holden under the pro- 
visions of this act shaU be a party, 
except in respect of any claim to 
any goods and chattels taken in 
execution of the process of the 
Court, or the proceeds or value 
thereof, may be brought and de- 
termined in any such superior 
Court at the election of the party 
suing or proceeding, as if this act 
had not been passed." 

Sect. 113 enacts, ''that if any 
action shall'have been commenced 
after the passing of this act in any 
of her Majesty's superior Courts 
of record, for any cause other 
than those lastly herein-before 
specified, for which a plaint might 



have been entered in the Court 
holden under the provisions of 
this act, and a verdict shall be 
found for the plaintiff for a sum, 
not more than twenty pounds if 
the said action is founded on con- 
tract, or less than five pounds if 
it be founded on tort, the said 
plaintiff shall have judgment to 
recover such sum only and no 
costs ; and if a verdict shall not 
be found for the plaintiff, the de- 
fendant shall be entitled to his 
costs as between attorney and 
client, unless in either case the 
Judge who shall try the cause 
shall certify on the back of the 
record that the action was fit to 
be brought in such superior 
Court." 

(a) 8 M. & W. 494 ; S. C. 
I DowL 442, N. S. 



MICHAELMAS TERM, 13 VICT. 191 

city or liberties," it was decided that a clerk attending at 1B49. 
the Excise Office in London daily, and having no other bdcklky 
means of subsistence, bat residing oat of the city, was not »• 

XXANN* 

a person seeMng his UveKhood within the city according to 
the true construction of those words ; Smith v. HurreU (a). 
And under the County Courts Act, the Court of Queen's 
Bench have recently held that the deputy sealer of writs, 
whose duty it is to accompany the Lord Chancellor, did 
not ^' carry on business** in any definite locality within 
the meaning of the 128tb section of that statute; Rolfe 
y. Leamumth {by 

W. L. TTiomas, in support of the rule. The question 
does not turn on the old act, but on a more recent statute, 
which was designed to extend to the city of London the 
advantages conferred generally. Under the 129th section 
of the 9 & 10 Vict, c 95, it has been decided that, if any 
reasonable doubt exists, the Court will permit a suggestion 
to be entered; leaving it to the plaintiff to traverse or 
demur to it; Butler v. Carney (c). A sufficient prim& facie 
case has been established by the defendant to entitle him 
to a suggestion. It is unnecessary that the cause of action 
should arise wholly within the city. The defendant will be 
considered to be '^ carrying on business" there, since he 
had no other occupation, and derived his livelihood entirely 
from the situation which he held in the Admiralty. 

Pabkb, B. — With respect to the first objection, we think 
that tiie words ^ cause of action" mean the whole cause of 
action ; and that as the indorsement took place out of the 
city, the act does not apply. With respect to the other 
question, wc will take time to consider our judgment. 

Cur. adv. vuU. 

(a) 10 B. & G. 542. (c) 2 Exch. 474 ; S. C. tmte, 

(6) Q. B., Mich. Term, 1849, vol.6, p. 45. Sec, however, UKr&y 
cited from 19 LawJoara.Q B. 10. v. Hickstm, 1 L., M. & P. 364. 



192 



CA8B8 ON POINTS OF PRACTICB, EXCH. 



1849. 



Buckley 

p. 
Hann. 



The judgmeo t of the Court was afterwards (a) delivered by 
Park^» B.— -This was an application to deprive the 
plaintiff of costs, pursuant to the 10 & 11 Vict. c. 71, 
8. 113. The question raised was, whether a clerk in the 
Admiralty, whose duty it was to attend at a place in the 
city in that department, was a person '* carrying on busi- 
ness" within the limits of the city. It appears that a 
similar question, with reference to the County Courts Act, 
has been under the consideration of the Court of Queen's 
Bench (&). They held that the deputy sealer of writs in 
the Court of Chancery is not a person who *' carries on 
business'' in any definite locality ; and we are of the same 
opinion in the present case. We think that a clerk, who 
serves at an office in the city, cannot be regarded as carry- 
ing on an independent business there, so as to come within 
the meaning of the act; and, consequently, that the rule 
must be dischaiged. 

Rule discharged (c). 



(a) In Hilary Vacation, 1850. 
(6) Ro^e V. Learmonth, Q. B., 
Mich. Term, 1S49. 



(c) See Olennie ▼. Delmar, 1 L., 
M. & P. 402. 



NuTT t?. Rush. 

M. HIS was a rule to set aside a plea as false and tricky. 

It was an action by the indorsee against the acceptor of 
a bill of exchange for 150L The defendant pleaded that 
the plaintiff was and still is indebted to the defendant in 
157 L 10^., upon a judgment recovered in 1849 in the 
Queen's Bench, as by the record and proceedings remain- 
ing in the said Court more fully appears, and which the 
157/. io«. upon defendant is ready to verify by the said record; and in 160il 

ajudffment . 

recovered in for goods sold and delivered : against which said sums of 

the Queen*8 

Bench, as by 

the record, &c., more fully appeart; and in 160^. for goods sold, against which sums the 

defendant is willing to set-off the last mentioned damages. VeriScation. 

The Court, on an affidavit of the falsehood of the plea» which was not denied by any counter 
affidavit, set it aside. 



Assumpsit by 
the indorsee 
of a bill of 
exchange 
against the 
acceptor. 

Plea, thai 
the plaintiff 
was and still 
is indebted to 
the defendant 
in the sum of 
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money the defendant is willing to set off the last mentioned 1849. 
damages. Verification. 

The affidavits in support of the rule stated that the plea 
was &lse; which was not n^atived by any affidavit from 
the defendant 

BaxMn shewed cause. The Court will not interfere 
on a mere affidavit of the felsehood of the plea: they 
will only do so when it is clearly bad. \PaThty B. — They 
will, when the plea is tricky and difficult to be replied to. 
Here the subject-matter of the set-off is partly a matter of 
&ct and partly a matter of record^ and the plaintiff might 
find it difficult to firame a proper replication to it Alder- 
Mon, B. — ^If the defendant has such a set-off as that which 
he has pleaded, he might attest its truth by affidavit] 
If the plea is one to which the defendant can reply, the 
Court will not set it aside; FaxrOiome v. Donald {a). In 
La ForeMt y. Langan (i), Tindal^ C. J., speaking of the 
plea in that case, says : ** It is clear this is a plea upon 
which a distinct issue may be taken ; and if we were to 
allow this rule, we should be in effect trying the case upon 
affidavit" [^ParAe, B. — This is not the simple question of 
whether the subject-matter of the plea is felse ; here the 
plea also throws a difficulty in the plaintiff's way in replying 
to it; and the case of Bartiey v. Godslake (c) shews, that if 
a sham plea be of such a nature as to make it necessary for 
the plidntiff's attorney to consult counsel, and thereby incur 
delay and expense, the Court will allow the plaintiff to sign 
judgment] 

Mcamfyy oontra» was not heard. 



Peb Cubiam {dy 



Rule absolute. 



(a) 13 M. k W. 424; S. C. (c) 2 B. & A. 199. 

mUe, vol. 2, p. 675. id) PoUoek, C. B., Parke, B., 

(6) 4 DowL 462. AJdermm, B., and Rolfe, B. 

VOL. TIL O ■ D. & L. 
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1849. 



A constable 
who takes a 
person into 
custody im- 
properly, but 
with the bona 
fide intention 
of doing his 
dotj, is en- 
titled to the 
protection 
given by the 
24 Gea 2, 
e. 44, s. 8 ; 
•nd it is not 
a question for 
the jury whe- 
ther he rea- 
sonably be- 
liered that he 
was doing his 
datj. 

A., who 
seeing an 
officer taking 
the wrong in- 
dividual into 
custody, points 
out to iiim, B., 
whom he be- 
lieves to be 
the real 
oflender, is 
not liable in 
an action of 
trespass, pro- 
vided he does 
not direct the 
constable to 
make the 
arrest. 



GosDEN V. Elfick and Bennett. 

JLIECLARATION, Trespass for false imprisonment. 

Plea^ not guilty by statute. 

The cause was tried before Alderson^ B., at the last 
Summer Assizes for Sussex, when the following facts were 
proved. The plaintiff was engaged with two other persons, 
named Maynard and Vass, in exhibiting some horses at a 
fair, when one of them, having broken loose, uijured a boy. 
The defendant Bennett, a constable, was not present at the 
time, but arriving soon afterwards took Vass into custody, on 
the ground of misconduct in the management of the animals. 
The defendant Elfick, who was standing by when this ocr 
curred, said, '^ That is not the man ; those (pointing to the 
plaintiff and Maynard) are the men you ought to take up.* 
He thereupon arrested the plaintiff. It was admitted that the 
arrest was unauthorized, as no offence had been committed. 
The action, however, had not been commenced within six 
months; and it was therefore urged that the defendant 
Bennett was protected by the 24 Geo. 2, c. 44, s. 8 (a). 

The learned Judge, in summing up, referred to the case 
of Partan v. Williams (J), and told the jury ; — first, with 
respect to Bennett, that if they believed that in taking the 
plaintiff into custody he intended bon& fide to perform his 
duty, he would be entitled to their verdict; and with respect 
to Elfick, if they thought that he had directed the constable 
to arrest the plaintifi^ he would be liable; but that he would 
not be liable, if they considered that his object in pointing the 
plaintiff out was merely to correct the mistake which the 
constable had made in taking up the wrong man. The 
jury thereupon found a verdict for the defendants. 



(a) Sect S enacts^ '* that no 
action shall be brought against 
any justice of the peace for any 
thing done in the execution of 
his office, or against any constable. 



headboTough, or other officer, or 
person acting as aforesaid, unlen 
commenced within six calendar 
months after the act committed." 
(ft) 3 B. & A. 330. 
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Hawkins now moved for a new trial, on the ground of 1849. 
misdirection. The learned Judge was incorrect in the gomkn 
manner in which he left the question to the jury with regard •• ^ 

to Bennett. He should have asked them whether the cir- and Another, 
cumstances were such as to afford the constable reasonable 
ground for believing that in taking the plaintiff into custody 
he was acting in the discharge of his duty. The feet that 
he did so believe, was not sufficient in itself to protect him, 
unless he had reasonable grounds for his belief In CooAe 
V. Lewiard (a), a local act had provided, ** that no plaintiff 
should recover in any action commenced against any person 
for anything done in the execution of or under the autho- 
rity of the act," unless notice thereof in writing was given 
within a certain time before the action; and Batfley, J., 
saySi, '^ Where an act of Parliament says that, in the case of 
an action brought against any person for anything done in 
pursuance or in execution of the act, the defendant shall be 
entitled to certain privileges, the meaning is, that the act 
done must be of that nature and description, that the party 
doing it may reasonably suppose that the act of Parliament 
gave him authority to do it** In Hughes v. Bucldand {b\ 
the defendants justified under the 7 & 8 Geo. 4, c. 29, 
ss. 35 and 63, as the servants of the owner of a several 
fishery. The Judge directed the jury, that if they were of 
opinion that the defendants reasonably and bon& fide 
believed that their master was such owner, they were pro- 
tected bjthe statute ; and the Court subsequently held that 
that direction was correct In Kine v. Evershed (c), the 
defendant having justified under the 7 & 8 Geow 4, c. 30, 
the Judge asked the jury whether he had acted bon& fide, 
and on their replying in the affirmative, nonsuited the 
plaintiff for want of notice ; and it was held to be a mis- 
direction, and that he ought to have asked them whether 
the defendant reasonably believed that he had authority for 



ia\ 6 B. & G. 361, 6. emie, vol. 3, p. 702. 

ih) 15 M. & W. 946 ; S. C. (c) 10 Q. B. 143. 

I o 2 



196 



CASES ON POINTS OF PRACTICE, EXCH. 



1849. what he was doing. As to Elfick, if by his information the 
GoHDEN plaintiffs were arrested, he is liable. In Fkwster ▼• Royle{a)f 
^ ^' it was held, that where A. stated positively to the commander 

and Another, of a pressgang that B. was liable to the impress service, who 
in truth was not so, and B., in consequence of this infor- 
mation, was impressed, A. was liable to an action of trespass 
and false imprisonment at the suit of B. [Aldenan^ B. — 
The rule is clearly laid down in Theobald v, Crichmore (Jk), 
There, a constable having a magistrate's warrant of distress 
to levy a church rate, under the statute 53 Geo. 3, c. 127, 
broke the door of and entered the plaintiff's dwelling-house ; 
and it was held that though he had exceeded his authority, 
he was entitled to the benefit of the statute; since its 
object was to protect persons acting illegally, but in sup- 
posed pursuance of, and with a bona fide intention of dis- 
charging their duty under, the act of Parliament As to 
the other defendant, if the principle contended for were 
correct, it would come to this: that if a constable, in search 
of an offender, were to inquire which is the man, no one 
would be entitled to give him information. If that be the 
meaning of Fkwster v. BayUy it would be absurd. The 
probability is, however, that there was evidence in that case 
shewing that the defendant bore some malice towards the 
plaintiff.] 

Per Cubiam (c). 

Rule refused. 



(a) 1 Campb. 187. ie) PoOoek, C. B., Aldersm, B., 

{b) 1 B. & A. 227. and Roffe, B. 
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1849. 

The Great Northern Railway Company v. Kennedy. 

LIeBT for calls. The declaration stated that the de- To an action 
fendant, at the time of making the calls thereinafter men- defendant 
tioned, was, and still is, the holder of divers, to wit, one P'««|f <* » .P'«» 

' ' ^ ' pu» darrein 

hundred and fifty-five shares in the said company, and condnnance, 

ii»i i*i •« J that the fharei 

before the commencement of the suit, to wit, &c., was, and bad been de. 
still is, indebted to the company in a large sum of money, ^pan/to* 
to wit, 1627/. 10*., in respect of five calls upon the said be forfeited. 

, ^ ^ -HeW, on ape- 

shares, to wit, &C.; whereby, &c., and by reason of the act cial demurrer, 

of Parliament incorporating the company, and of the Com- was bad, aa 

panics' Clauses Consolidation Act, 1845, an action hath Jj^jj^^^^ 

accrued to the company, &c. ; yet he has not paid, &c. the power to 

, ' forreitsharea 

Plea to the further maintenance of the action, that after on non-pay. 
the failure by the defendant to pay the calls in the declara- ^tSeired by 
tion mentioned, and more than twenty-one days before the *e 8 &9 Vict, 
making of the declaration of forfeiture thereinafter men- alternative, but 
tioned, to wit, &c, the directors of the company caused a remedies, 
certain notice in writing, bearing date the day and year last 
aforesaid, to be, and the same was then duly transmitted by 
the post, according to the form of the statute, &c., to the 
usual place of abode of the defendant, he, the defendant, 
then being the holder and proprietor of the shares in the 
declaration mentioned, and being the person appearing by 
the register of shareholders of the company to be such pro- 
prietor, whereby the directors then gave notice to the 
defendant of their intention, after twenty-one days ft-om 
the date of the notice, to declare the shares, in respect of 
which the calls in the declaration mentioned were then so 
payable, forfeited, and to take the steps necessary for having 
the forfeiture thereof confirmed. That afterwards, and 
more than twenty-one days after giving the notice to, and 
the receipt of the same by the defendant, and after the 
expiration of two months and upwards from each and every 
of the days on or before which the several calls in the decla- 
ration mentioned were so respectively appointed to be paid 
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1849. as therein mentioned, to wit, &c., the directora did, in pur- 
^^^^ suance of the notice, and according to the forms of the 
Northern statute, &c., proceed to declare, and did then duly declare, 
9. * the shares forfeited. That afterwards, and more than four- 
NMEDY. ^^^^ j^yg before the holding of the general meeting of the 
company hereinafter mentioned, to wit, &c*, public notice 
was given by the directors of the meeting, according to the 
form of the statute, &c., to wit, by advertisement then duly 
published in that behalf, specifying the place, the day, and 
the hour of the same meeting, and the purposes for which it 
was called. That afterwards, and more than fourteen days 
after the notice last mentioned, and after the expiration of 
two months and upwards fi'om the day on which the notice 
of the intention to make such declaration of forfeiture had 
been and was given as aforesaid ; and after the last pleading 
in this suit, and within eight days now last past, to wit, &&, 
an extraordinary general meeting of the shareholders of the 
company was, in pursuance of the last mentioned notice, 
duly held according to the form of the statute, &c., for the 
purpose, among other things, of confirming the forfeiture 
declared by the directors of certain shares in the company, 
upon which calls were then in arrear, and, among others, of 
the said shares in the declaration mentioned. That at the 
meeting, and after the last pleading in this suit, and within 
eight days last past, to wit, &c., the calls in the said declaration 
mentioned, then being and remaining wholly due and pay- 
able, and in arrear and unpaid, and the meeting being then 
and there duly constituted in that behalf, and a quorum of 
shareholders in the company, according to the form of the 
statute, &C., being then and there present, the forfeiture of 
the shares of the defendant was duly confirmed by the 
company according to the form of the statute, &c.; and 
the shares of the defendant thereupon became and were 
forfeited, and thereupon also at the meeting the company, 
according to the form of the statute, &a, then made a 
certain order, directing the shares so forfeited as aforesaid 
to be disposed of for the purpose of raising the capital 
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represented by each shares^ to wit, by issuing in lieu of 1849. 
each of the said shares two scrip shares of 1221 \0s. each; great 
of all which premises the defendant then had due notice, Noethebn 
and then assented to, and acquiesced in, the forfeiture and «. 

disposal of his shaiesL Verification. 

Demurrer. 

Joinder in demurrer. 

Fhqwmf in support of the demurrer. The plea is bad. 
The question turns upon the 8 & 9 Vict, c 16. By the 
25th section, power is given to the company to enforce the 
calla by action. By the 29th section, the directors are 
empowered, if any shareholder Ml to pay any call payable 
by him at any time after the expiration of two months from 
the day appointed for payment of such call, " to declare the 
share in respect of which such call was payable forfeited ; and 
thaty whether the company have sued for the amount of such 
call or not" By the Slat section, the declaration of forfei- 
ture is not to take effect until it has been confirmed at some 
general meeting, to be held after the expiration of two 
months fix)m the day on which such notice of intention 
to make such declaration of forfeiture shall have been given. 
By the 32nd section, the directors are authorized, after the 
confirmation of such forfeiture, to sell the shares. By the 
34th section, only such a number of shares shall be sold as 
is sufficient for the payment of the calls. By the 35th 
section it is provided, that if payment of such arrears of 
calls be made before any share so forfeited and vested in the 
company shall have been sold, such share shall revert to 
the party to whom the same belonged before such forfeiture, 
in such manner as if such calls had been duly paid. The 
substance of these various sections is, that the company are 
entitled to forfeit and sell the shares, the calls on which 
have not been paid ; but that if the arrears are paid prior to 
the sale, the shareholder may have the shares restored. The 
debt, however, is not extinguished by the mere declaration 
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1 849. of forfeiture ; The Edinburgh^ |rc. RaUway Company v. Heb- 
^0^^ blewhite (a). The right of suing and that of forfeiting are 
Bailw"yc' ^^^^°^^ » London and Bryhton Railway Company v. Fear- 
V. clouffh (b). There is nothing to shew that, in availing 

themselves of one, the company abandon the other alterna- 
tive of proceeding. In the case of a tenant who has neglected 
to pay his rent, and thereby forfeited his lease, the landlord 
may re-enter, but the re-entry does not bar his right of 
action for the arrears ; Pennant^s case {c), [Aldertony B. — 
How can you bring an action for calls after the forfeiture? 
How can you fulfil the requisites of the 26th section, and 
allege in the declaration that the defendant is the holder of 
the shares?] The word ^^is" has a statutory meaning; it 
has reference to the period when the call was made, not to 
that when the action was brought ; The Belfast and County 
Down RaUway Company v. Strange (d). [Parke, B. — If the 
shares had been sold, would there not have been an end 
of the action for calls?] Giles v. Hutt{e) may be referred 
to, but it is distinguishable. The deed of settlement in that 
case gave the directors the power of forfeiting the shares on 
non-payment of the calls or suing for them. The remedy, 
therefore, was clearly alternative; and it was properly held 
that, having commenced an action for unpaid calls, the 
company could not subsequently declare the shares for- 
feited (}> 

Maynard, contra. The Edinburgh, jfc. Railway Com- 
pany V. HMkwhite, and Giks v. Hutt, shew that if the 

(a) 6 M. & W. 707 ; S. C. 8 plea shewed a complete forfeiture 
Dowl. 802. by the declaration of the directors 

(b) 2 M. & 6. 674 ; S. C. 3 alone, the plea was bad for shew- 
Scott, N. R. 68. ing on the face of it that that 

(o) 3 Rep. 64. declaration was made more than 

(<0 1 Ezch. 739. eight days before the pleading of 

(e) 1 Ezch. 701 ; S. C. ante, the plea. But as no judgment 

vol. 5, p. 387« was given upon this point, the 

(/) He also argued, that as the argument is omitted. 
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remedy given is alternative, this is a good defence. The 18-^9. 
company, it is submitted, must elect which remedy they grbat 
will puisne. Had it been designed that they should have Northern 
the enjoyment of both, similar expressions would have been «. 

used when speaking of each. On reference, however, to 
the act, it is found that while the 29th section empowers 
the directors to forfeit, whether an action has been brought 
or not; the 25th section only gives the right to sue, but says 
nothing as to forfeiture. If the interpretation suggested on 
the part of the plaintifls be correct, then a forfeiture might 
be declared after an action had been brought and judgment 
recovered; but it is impossible that can be so, since the 
debt would become merged in the judgment. Again, the 
35th section allows the redemption of the shares after foi^ 
feiture and before sale, but no such provision is made in 
the cases where the calb have been recovered by action. 
The case of the forfeiture of a lease which has been relied 
on is inapplicable, since the forfeiture is a penalty and a 
means of recovering the rent As to the nature of the 
proof required by the 27th section, the Legislature only 
intended that proof of the defendant's being the holder of 
the shares at the time when the call was made, should be 
priin& facie evidence of his being so at the period of de- 
claring, and that it should exclude all proof of his having 
ceased to be so. [Parke, B. — If the mere declaration of 
forfeiture of the shares amounts to an extinction of the right 
of action, the company would lose their costs of suit] That 
would be the result of their own voluntary act, in declaring 
the shares forfeited after bringing an action. But further, 
the plea is a good plea in accord and satisfiiction. It shews 
that the defendant had consented to the conversion of the 
shares into shares of another description, and that they had 
ceased to be redeemable. If the forfeiture had occurred 
prior to the bringing of the action, it would have been an 
answer; and surely, if it has taken place during the main- 
tenance of the action, it may be pleaded against the further 
maintenance. In The London and Brighton Railway Com- 
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1 849. pomy V. Fairchugh (a), the plea that the shares of the 

^"^^^^ defendant had been forfeited, and that he had ceased to be 

Northern a member, was properly disallowed ; as it did not contain 

Railway Co» • i» <• #• • 

o. any allegation of a declaration or confirmation of forfeiture. 



Kennedy. 



Phipsan was not heard in reply. 

Pollock, C. B. — I am of opinion that the company is 
not barred of its right of action by the forfeiture. The 
question has not been decided in any of the cases which 
have been referred ta We must, therefore, found our judg- 
ment on the construction of the statute. According to the 
view we take of it, the remedies were not intended to be 
alternative. 

Parke, B. — I am entirely of the same opinion. This 
case differs from that of CHles v. Hutt (b). There, by the 
terms of the deed of settlement, the power of forfeiture 
was an alternative remedy,— either to sue for the amount of 
calls due, or to declare the shares forfeited; — and the Court 
held, that the company having brought their action and 
obtained judgment, had elected the remedy, and were con- 
cluded from afterwards forfeiting the shares. Whether the 
mere bringing of the action would have been sufficient, it 
was not necessary in that case to decide. The present ques- 
tion turns upon the construction of the 8 & 9 Vict c. 16. 
On examining the various sections of that act, which confer 
the right of forfeiture, it seems clear that it was not in- 
tended as an alternative remedy, but merely as an additional 
security for the payment of calls, and in the nature of a 
pledge or mortgage ; and that the action may be maintained 
until the shares have been finally disposed of. When the 
company has disposed of and converted them into money, 
the defendant is entitled to be credited with the sum for 
which they are sold. Should they be sold so as to pay the 

(a) 2 M. & 6. 674 i S. C. 3 Scott, N. R. 68. 
(6) 1 £xch. 701 ; S. C. ante, vol. 5, p. 387. 



Kennedy. 
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aoiouot of debt and costs due, and the company were to 1849. 
ooinmence the action, the Court would stay proceedings in greIt'" 
it On the construction, therefore, of the general act, I Northrbn 

Railway Oo. 

consider that the remedies were not intended to be alter- v. 

native ; and until the claim for calls is actually satbfied, the 
forfeiture is no bar to the action. 

A14DEB8ON, B. — I also concur. By the terms of the 29th 
section the company may forfeit the shares, whether they 
have sued or noL That amounts to a legislative declaration 
that the company might do the two things; and that, there- 
fiyre, they are cumnladve and not alternative. 

BoLFB, R — It is dear from the 34th and 35th sections, 
that the declaration of forfeiture is in the nature of a mort- 
gage. The party may, at any time before the actual sale, 
redeem the shares. That shews that the power of forfeiture 
was only given as an additional security for the payment of 
the calls. 

Judgment for the Plaintifis. 



The Midland Great Wbstern Railway Company of 

Ireland v. Evans. 

J^EBT for calls. The declaration stated that the de- A declaration 
fendant, to wit, on the 27th day of November, 1848, was, j^ntay com- 
and from thence hitherto hath been, and still is, the holder l^°y ^?>^ l^^ 

. alleged that 

of divers, to wit, forty shares in the said company, and then, the defendant 

was and from 
thence hitherto 
hath heen, and still ia, tha holder of forty shares in the said company, and then and at the time 
of the commencement of the suit, was and still is indebted to the company in 3002. in respect of 
calls, whereby an action hath acoroed to the said company br virtue of a certain act of Parlia- 
ment made and passed, &c., intituled, &c., (The Companies Clauses Consolidation Act), and also 
by Tirtne of the ** Midland Great Western Railway of Ireland Act, 1 845,** and of the ** Midland 
Great Western Railway of Ireland Act,'* (Mullingar to Athlone), &c., to demand, &c. 

HM, on special demurrer, that the declaration was not bad for alleg^nff that the defendant 
" was and hath been,** as well as ** is" the holder of the shares, and ** at the commencement of 
the suit was,** as well as " is'* indebted ; or by the reference to the two special acts : as these 
allegations were at most but surplusage. 
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18 19. and at the time of the commencement of this suit was, and 

^jj^^^^ still is, indebted to the company in 300iL, in respect of 

Gt. Western calls, whereby an action hath accrued to the said company, 

of Ibrland by virtue of a certain act of Parliament made and passed, 

Evans. ^^-» intituled, &c. (the Companies* Clauses Consolidation 

Act); and also, by virtue of the Midland Great Western 

Railway of Ireland Act, 1845, and of the Midland Great 

Western Railway of Ireland Act (MuUingar to Athlone, 

1846), to demand of the defendant the said sum of 300iL 

Special demurrer, assigning for causes inter alia, that the 
plaintifls have attempted to put in issue immaterial matters, 
such as whether the defendant was the holder of the shares 
at the commencement of the suit, and at all the other times 
mentioned in the count ; and also that the count is bad in 
averring that an action has accrued by virtue of several acts 
of Parliament, there being no facts stated from which the 
Court could draw any such conclusion. 
Joinder in demurrer. 

G. B, Clarkey in support of the demurrer. The decla- 
ration is bad. It is not in compliance with the provisions 
of the 8 & 9 Vict c 16, s. 26. By that section it is 
enacted, that in any action for calls ** it shall be sufficient** 
** to declare that the defendant is the holder of one share or 
more in the company," ** and is indebted to the company in 
the sum of money to which the calk in arrear shall amount,*' 
&c., " whereby an action hath accrued to the company by 
virtue of this and the special act.** Here the plaintiff states 
that an action accrued by virtue not only of the general 
act, but also of two special acts. It is not clear on which 
of the acts it is his intention to rely. {Aldersan, B. — Surely 
this may be regarded as surplusage]. Secondly, the decla- 
ration is bad, for stating that the defendant hath been, and 
still is, the holder of the shares, and then, and at the time 
of the commencement of this suit, was, and still is, indebted 
to the company. It should have followed closely the sta- 
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tutable form, [He referred to Shaw v. Holland (a) ; Moore ^849. 

V. 7T&« Metropolitan Sewage Manure Company {b); The Midland 

Belfast and County Down Railway Company v. Strange (c) ; ^' Western 

Leafy. Bobson (d) ; Fisher v. Gibbon {e) ; Lee v. Clarke (/) ; of Ireland 

Williamson v. Allison (g)"], Evans. 

Edwin JameSi in support of the declaration, was not 
called upon. 

Cur. adv. vult. 

Alderson, B., now delivered the judgment of the Court 
In this case two objection were made^ which in substance 
were the same, namely, that the plaintifls had not followed 
the form in the act of Parliament, and that it is not correct 
so to describe the efiPect of that and the special acts. The 
26th section of the 8 & 9 Vict c. 16, provides that certain 
requisites shall be stated in the declaration; those reqni* 
sites are stated, but there is an addition which it was said 
was unnecessary — that before the commencement of this 
suit, *' and firom thence hitherto the defendant hath been, and 
still is, the holder of divers, to wit, forty shares." It would 
have been snflScient, and perhaps better, to have stated only 
that the defendant ** is" such holder of forty shares. This 
declaration states something more, the utmost effect of which 
is that the declaration is subject to the objection of sur- 
plusage, which, however, cannot be taken advantage of, 
even on special demurrer. With respect to the other point, 
the declaration states that bv virtue of a certain act — the 
Companies' Clauses Consolidation Act — and also by virtue 
of two particular acts, that is the special acts authorizing the 
railway in question, the plaintifls are entitled to a right of 
action. It appears that there was an act of Parliament 

(a) 15 M. & W. 136. 13 M. & W. 651. 

ib) Ante, vol. 6, p. 496 ; S. C. (e) AnUe, voL 2, p. 969. 

3 Ezch. 333. (/) 2 East, 333. 

(c)'l Excb. 739. C^) Ibid. 446. 

(d) Ante, vol. 2, p. 646 ; S. G. 



206 



CASES ON POINTS OP PRACTICB, EXCU. 



EVANB. 



1849. passed for incorporating the companyy and that there was 
^^^^jj a second act for enlarging its powers, and under that second 
Gt. Western act a power of making calls for the purposes of the enlarged 
of Ireland powers. It seems to us that it is correctly stated, and that 
the diflBculty very properly put to us in respect of the Inter- 
pretation Clause is solved by looking to the 26th section of 
the act, which speaks of the special act, which clearly refers 
to all the acts under which the calls may be made. There- 
fore it appears to us that this declaration is correctly framed ; 
but even if it were not so, the answer would be the same as 
to the form, viz., that it is surplusage. There will, therefore, 
be judgment for the plaintifis. 



Judgment for the Plaintifls (a). 

(a) See The Ba$t Lancashire Raiiway Ccmpwy v. Crc«t<m^ I L., M. 
& P. 298. 



HoRTON V. The Earl of Dbton and Others. 

•/ft ILTFABD had obtained a rule on the part of the 
defendants for an interpleader. 

It appeared from the affidavits, that the defendants were 

possessed of a certain wharf at Runcorn in the county of 

Chester, as trustees of the late Duke of Bridgewater, and as 

such were common carriers and wharfingers. In the course 

plaintift The ^^ ^® month of April, 1848, a quantity of iron was 

landed at the wharf consigned to the Coalbrook Dale 
Company, by whom an order for its delivery to a person of 
the name of Kerr was made. It was subsequently trans- 



A., beinff 
poaeneaof 
ceruio goods 
lying at the 
whan of the 
defendants, 
ed them 
by 
they 
tnuis- 
ferred to the 



assign( 
to B., by 
whom they 
were tnuis- 



defendants 

therenpon 

placed the 

goods to the 

account of the 

plaintiff in 

their books, 

and gave him notice of their having done so. A claim having been subseoaently made to the 

goods by certain other parties as well as A., on the ground that they had been frandulently 

transferred, the defendants refused to deliver them up to the plaintifl^ whereupon an actioa was 

brought. Held, that the defendants having transferrad the goods to the name of the plaintiff 

in thehr books, had thereby agreed to hold them on his account, and were therefore not entided 

to the benefit of the Interpleader Ad, 



MICHAELMAS TERM, 13 VICT. 



207 



feired by him to one Bowles; by Bowles it was assigned to 
Poolley by two written orders, from whom it was passed to 
the plaintiff. In consequence of instructions received, the 
defendants placed the iron to the account of the plaintiff in 
their books, at the same time advising him of their having 
done so. A claim having, however, been made to the pro- 
perty by the assignees of a person of the name of Fitzgerald 
and the Coalbrook Dale Company, on the ground that it 
had been fraudulently transferred to the plaintiff, the de- 
fendants refused to deliver it up to the plaintiff, who there- 
npon brought the present action. An interpleader summons 
having been taken out before Lord DenmaUy C. J., at 
Chambers, his Lordship refused to make any order, and 
referred the parties to this Court 



1849. 



HoaTON 

p. 
Earl of 
Devon 

•iidOtli«rf. 



Martin and Hugh HiU, for the plaintiff, shewed cause. 
This is not a case in which an interpleader order will be 
made. By placing the goods to the account of the plaintiff 
the defendants have acknowledged him to be the owner. 
In Howes v. WatMn (a), B. had entered into a contract to 
sell to C. a quantity of tallow lying at a wharf, and which 
he had himself purchased fh)m A. He obtained from the 
wharfingers and gave to C. a written acknowledgment that 
they had transferred the tallow to C, and subsequently 
became bankrupt. A. gave notice to the ' wh&rfingers not 
to deliver the goods to B.'s order. An action having been 
commenced by C. against the wharfingers, it was held that 
they were to be considered as holding the tallow as C.'s 
agents, and could not set up A.'s right to stop in transitu. 
[Parhe^ B. — ^That case was decided before the Interpleader 
Act passed.] In Crawshay v. Thornton (i), where B. & Co., 
wharfingers, having written to C. that they had transferred 
into his name and held at his disposal goods originally de- 
posited with them by A., subsequently received notice from 



(a) 2 B. & G. 540; S. C. 4 D. & R. 22. 
(6) 2 Myl. & Cr. 1. 
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1849. 



HORTON 

Eael of 

Devon 

and Othen. 



D» that the goods were his property^ and that they had 
been sold by A. withont his authority ; the Lord Chancellor 
held that B. & Co. could not maintain a bill of interpleader 
against C. after their letter to him. [JParke, B. — That 
seems to be exactly like the present case.] [They were 
then stopped by the Court, who called upon] 



MUward to support the rule. The defendants were, 
through the fraud of Poolley, led to state that they held the 
goods for the plaintiff. [Alderson^ B. — How can we on 
this rule determine a question of fraud ?] He referred to 
PcUond V. Campbell (a). There was no contract; the letter 
merely amounted to an intimation that the goods had been 
placed to the plaintiff's account He did not accept the 
goods, and the defendants were therefore not bound to 
deliver ihem. 

Parke, B. — ^The plaintiff says, you have entered into a 
contract to hold the goods on my account It is admitted 
that the goods were transferred to his name, and that notice 
was communicated to him of the fact The case is, there- 
fore, exactly like that of Crawshay y. Thornton (6), and no 
interpleader can be granted. 



Per Curiam (c). 



(a) AfUe, vol. 1, p. 397 ; S. G. 
12M.&W. 277. 
(&) 3 Myl. & Gr. 1 . 



Rule diachaiged. 

(c) PoUoek, C. B., Parhe^ B.» 
Aldersom, B., and liojre, B. 
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Eastern Union Railway Company v. Symonds. 

\yROUCII.h&d obtained a rule for the enlaigement of a Tho Court 
peremptory undertaking. pelem^ry 

The affidavit in support of the rule was made by "J. Stabb, onlraSit 
of , Solicitor," and alleged as a ground for not proceed- ™»<^« ^y •* 

^ • 1 T_ ^ e t n r>,t person de- 

ing to trial tnat a person of the name of Chapman was a scribing him- 
necessary and material witness on behalf of the plaintiffs, ofji?^.fso^" 
that he had been seriously ill, that it would have been im- H^**°r» *"? 

alleging that 

practicable to have proceeded to trial without his evidence, he bad with- 
and that he had therefore withdrawn the record. The affi- record in%n- 
davit did not state that the deponent was the attorney of the JXriaTwH* 

plaintiflb. neaa being ill. 

without whose 
evidence the 

O^MaUey shewed cause. The rule must be discharged, not safely pro- 
The affidavit on which it has been obtained is defective. ^J;^J|^h"Se' 
Rrst, it does not shew in what way the person making it is affidavit did 

^ *=* not state that 

connected with the cause. In Sullivan v. Magill (a), the the deponent 
Court refused to receive an affidavit of an attorney's clerk J^^^y jq the 
to put off a trial, because it omitted to state that the clerk f*"*®* *^' ***^ 

* ^ ' the manage- 

was particularly acquainted with the circumstances of the inentofit,or 

cause and naa the management of it. An apphcation to was probable 

enlarge a peremptory undertaking is similar to a motion to J^^een^^rgeT 

postpone a trial. The affidavit in support of it, therefore, the witness 

, , . . ... would be able 

should state with equal certainty facts from which it might to auend. 
be decided whether the witness was material or not. It 
should also shew that there was reasonable ground for 
expecting that he would be forthcoming at the next assizes. 
In The King v. UEon {h\ the Court refused to put off a 
trial on affidavit of the absence of material witnesses, in- 
asmuch as the witnesses were foreigners and never likely to 
return to England. [Alderson, B. — Sufficient is stated to 
induce us to think that the plaintiffs did all in their power 
to go down to trial. If it could be shewn that a party was 

(n) 1 H. Bl. 637. {p) 1 W. Bl. 610. 

VOL. VII. P D. & L. 
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1 849. never likely to be able to go to trial, the peremptory undcr- 

^^][^^^ taking would not be enlai^ed. 

Union 
Railway Co. , - , 1 n j 

«. Crouch, in support of the rule, was not cailea upon. 



Symonds. 



Feb CuBiAM(a)i 

Rule absolute. 

(a) PoUock, C. B.« Parke, B., Aldemm, B., and Bn^e, B. 



Baddelet v. Denton. 



(Coram Rolfe, B., iitHng alone.) 

The plaintiff JfAANISTY had obtained a rule, calling upon the de- 
recovered from fcndant to shcw cause why a writ of prohibition, issued out 
In'L cS'"* of the Court of Chancery, on the common law side thereof. 
Court certain directed to the Judge of the Whitechapel County Court of 

arrears due on . • 

a paving rate, Middlesex, whereby he was prohibited from carrying into 
prohtbition^ execution a judgment given between the above parties, in 
was 8ub8e- ^q g^ij Court, should not be set aside, with costs. 

quontly ob- ^ 

taincd on an The plaintiff, who was clerk to the Commissioners of 

ex parte ao^ 

plication at Paving, &C., appointed under the 1 1 Geo. 3, c. 15, and 
OffioeT/the* 67 Geo. 3, c xxix., had brought a plaint against the defend- 
^^""^ ^L?***"' ant, in the Whitechapel County Court, for the recovery of 
plaintiff bad 12/. 10«., being the amount of rates duly assessed by virtue 

not caused the - ^, • i ^ • ^ p • • 1 i t • • 

name and ad- ^f ^he said acts m respect of premises occupied by him m 
atToraf tobe ^^8*^ ^tce^U Whitechapel, and within the jurisdiction of 

inserted in the 

book kept for that pnrpoae at the Petty Bag OiBce, ponntDt to the 12 & 13 Yiet. c 109^ 

s. 44. 

HdiU first, that a rule to set aside the above writ, was a " proceeding * within the 12 & 13 Tict. 
c. 109, 8. 39, which one of the superior Courts of common law at Westminster had therefore 
jurisdiction to hear and determine. 

Secondly, that the insertion of the name and address of the attorney was not a oondition 
precedent to the obtaining such a rule. 

And ^irdW, that a paving rate was not an incorporeal hereditament, and might be sued for 
in a CottDty Court 
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the commissionerB. The caase was heanl before the Judge 
of the County Court on the 3 1st of May, 1849» when it 
was objected that he had no jurisdiction to hear the plaint, 
the subject-matter being a claim in respect of an incorporeal 
hereditament within the 8 & 9 Vict. c. 95, & 58. Itwas 
also objected that the premises were not within the jurisdic- 
tion of the commissioners, but the proof of this failed. The 
learned Judge proceeded to hear the case, and directed 
that judgment should be entered for the plaintiff for the 
amount claimed. On the 19th of July, on an affidavit 
filed at the Petty Bag Office, a writ of prohibition was 
obtained by the defendant ex parte. The writ alleged as 
a ground of prohibition, that the liability of the defendant 
to be rated to the said rates, and the right and title of the 
commissioners to the rates in respect of the premises, are 
and were in question, &c On the 5th of November, a 
motion was made to the Master of the Rolls for a super- 
sedeas of the writ of prohibition. His Lordship, however, 
refused to interfere, but adjourned the matter, to enable the 
plaintiff to apply to one of the superior Courts of common 
law, under the 12 & 13 Vict. c. 109, s. 39 (a> 
Neither the name and address of the plaintiff, nor those 
(a) Sect. 39 enacts, ** that in either of them, and also to trans- 



every action, suit, and proceeding 
now pending or which at any 
time hereafter shall be com- 
menced or pending in the said 
Court of Chancery on the com- 
mon law side thereof, it shall he 
lawful for the superior Courts of 
common law, and the Judges 
thereof respectively, and they are 
hereby respectively required, to 
hear and determine all such mat- 
ters or applications arising in or 
incident to any such action, suit, 
or proceeding as aforesaid, as 
before the passing of this act 
might have been heard and de- 
termined by the Lord Chancellor 
and the Master of the Rolls, or 



act, do, and perform all such 
business, matters, and things in, 
about, touching, or concerning 
any action, suit, or proceeding 
on the common law side of the 
said Court of Chancery as by 
virtue of any orders or regulations 
for the time being in force by 
virtue of this act may be trans- 
acted, done, or performed by 
such Judge; subject nevertheless 
and according to the provisions 
of this act, and the laws, rules 
and regulations for the time being 
in force for the regulation of the 
saiJCourt and the practice and 
proceedings thereof/' 



1840. 



Baddblby 

0. 

Demton. 



P 2 
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1849. of his attorney, had been entered in the book kept in the 
bIdI^elb^ Petty Bag Office, pursuant to the 12 & 13 Vict, a 109, 
& 44 (a). 



Denton. 



Tawnsend shewed cause. First, the 11 & 12 Vict. c. 109, 
s. 39, is inapplicable to the present case. The word ** pro- 
ceedings," in that section, must be limited to some pro- 
ceeding of a like nature with *^ actions and suits ;" but a 
prohibition is a remedy of a peculiar nature, and entirely 
distinct [^Rolfef B. — I think the jurisdiction conferred by 
the 39th section was intended to apply to a case like the 
present] Secondly, by the 44th section every person, parly 
to any action, suit, &c., is required, before he takes any 
fresh step in any such action, to have either his own name^ 
or if he appears by attorney, then his attorney's name, 
entered in a book to be kept for that purpose at the Petty 
Bag Office. Here a fresh step has been taken by making 
the present application, and yet the applicant has not com- 
plied with the preliminary provisions. [Rolfey 6. — ^That 
objection cannot prevail. The omission to have the name 
inserted in the book may be a ground for an application to 
stay proceedings, but it is not a condition precedent] 
Thirdly, the case was not within the jurisdiction of the 
County Court By the 68th section of the County Courts' 



(a) Sect 44 enacts, " that every 
persoDj party to any action, suit, 
or proceeding now pending in the 
said Court of Chancery on the 
common law side thereof, shall, 
before taking any fresh step in or 
about any such action, suit, or 
proceeding, cause to be entered 
in a book to be kept in the said 
Petty Bag Office, if he intends 
to act in person and not hy at- 
torney therein, bis own name and 
address, and if he intends to act 
by attorney and not in person, 
then the name, and address of his 
attorney ; and if any such person 



or attorney resides more than 
three miles from the said office, 
some place within that distance 
shall be mentioned and entered 
in the said book, at or to which 
pleadings, notices, and other pro- 
ceedings may be left or sent for 
such person or his attorney; and 
every attorney shall, before he 
acts as the attorney of any person 
in the said Court, cause to be 
entered in such book as aforesaid 
his name and also his address, 
or some place at or to which 
pleadings, notices, or other pro- 
ceedings may be left for him.' 



MICUAELHA8 TEAM, 13 VICT. 213 

Act, the jurisdiction of the Judge is taken away in all 1849. 
actions in which " the title to any corporeal or incorporeal badZeley 
hereditaments" is in question. That section must be taken ^ ^ 
m connexion with the 122nd section. A claim to a paving 
rate is, it is submitted, an interest in land, and so is removed 
from the cognizance of the County Court {Rolfef B. — 
Surely you cannot call it an *' hereditament?^ The com- 
misBioners may hold them in perpetuity ; In re Knight {dy 

Manisij/y in support of the rule, was not called upon. 

RoLFE, B. — There is no ground for calling this an ** in- 
corporeal hereditament.^ In the County Court, rent may 
be sued for; and if so, a fortiori, a demand for money due 
on a rate, like the present, may be recovered there. The 
rule, therefore, must be made absolute. 

Rule absolute. 
(a) 1 Exch. 802. 



Sharbod o. The London and North Westebn Rail- 
way COMPANT. 

Trespass for running over and killing certain sheep, Trefpan will 

the property of the plaintiff. a wiiwi^TOm* 

Plea, not guilty. ^ P»y/-^^; 

The cause came on for trial before Rolfey B., at the servant, wbo» 

Stafford Summer Assizes, 1848, when it appeared upon the performance 

evidence that some sheep belonging to the plaintiff had, SriJ^^^foI^L 

throuffh the defective character of the fences, strayed on the motive engine, 

^^ "^ runs o?er tbo 

sheep upon the railway. p1aintiff*ii 




oon8e<| 
trespass, is the proper remedy. 



I London 

I 
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1849. line of the defendants' railway and been run over and killed 

SuARROD ^y ^ iTAin drawn by a locomotive engine, under the chaige 

^' of the defendants' servant, who had been ordered to travel 

and North at a certain rate per hour. The period at which the acci- 

RailwayCo. ^^^ occurred was about the dusk of evening; and it was 

contended, that by travelling at the rate ordered at such a 

time, it became impossible for the driver to discover the 

presence of the sheep in sufficient time to avoid inflicting 

the injury. It was objected on the part of the defendants, 

that case, and not trespass, was the proper form of action. 

The verdict was taken by consent for the plaintiff, with leave 

to the defendants to move to enter a nonsuit, if the Court 

should be of opinion that trespass would not lie. 

A rule having been accordingly obtained, 

Talfaurd, Seijt, and Whitmore shewed cause (a). Where 
an injury is the immediate consequence of the act of the 
defendant, trespass is the remedy. Here the injury was 
occasioned by the act of the servant in obeying the direc- 
tions of the company. No doubt, where the injury com- 
plained of is occasioned by the misconduct of the servant, 
in the absence of the master and without his authority, 
case is the proper remedy ; M^Manus v. Crickett (6). In 
the present instance, however, the accident was produced 
by the direct orders of ihe company; and they must be 
considered to have been present and directing the speed of 
the engine at the time of the injury complained of. In 
Gregory v. Piper (c), Bayley^ J., says, " The only question 
IS, whether the trespass was the act of the master. The 
master desired the servant to lay down the rubbish so as not 
to let it touch or lean against the wall of the plaintiff. But 
if in execution of the order it was the necessary or the 
natural consequence of the act ordered to be done that the 
rubbish should go against the wall, the master is answerable 
in trespass." If a person were to direct bis servant to drive 



(a) In last Hilar}- Vacation. (c) 9 B. & C. 591, 3. 

(6) 1 East, 106. 
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his carriage or engine at a Bpeed at which stoppage was 
impossiMe, be must be liable for an accident inevitably 
lesoUing irom bis order, the same as if he directly caused 
it 

Godson and Smddleston, in support of the rule. Trespass 
will not lie in this case. The distinction between the two 
forms of action is thus clearly laid down in Bac, Abr. tit Treq?. 
(A) 645, 7th ed. : ^ The difficulty which has arisen in apply- 
ing this distinction as to trespass and case, has been chiefly in 
actions for injuries done in driving carriages and navigating 
vessels. If the carriage or the vessel is to be considered as 
a mere passive instrument^ not less subservient to the person 
JUrecting it than a gun or a stick held in his hand, it would 
£dlow that aU immediate injuries received from its contact 
while under an individual's direction, whether arising from 
accident, negligence, or wilfiilness, are as much trespasses 
committed by him as a wound from hb gun or a blow from 
his stick ; and it is in this light that such injuries appear to 
have been r^;arded by Lord EUenborough and the Court of 
King's Bench in several cases. On the other hand, some 
other decisions seem to ascribe something of independent 
agency to a vessel under sail and a carriage drawn by 
hcnsea; and it has been held that an injury received from 
their contact, if accidental and not wilful, does not amount 
to an immediate trespass, but only to a case of consequential 
damage." The same rule applies in this case as if defend- 
ant^ servant had been driving an ordinary coach along the 
road No doubt, if the company sent a locomotive engine 
down an inclined plane without a guide, then it would be 
a mere pasnve instrument, and trespass might lie against 
the company in the event of any injury occurring. But if 
there is a guide, the case is different [Parke, B., referred 
to Mound V. The MonmoiUhshirey Sfc, Canal Company (a).] 



1849. 



Shareoo 

Ix>NDON 

and North 

Western 

Railway Co. 



Cur, adv. vult 
(a) 2 DowL 113, N. S. ; S. C 4 M. & G. 452. 
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1849. The judgment of the Court was now (a) delivered by 

^i^^^Moo Parke, B. — We are of opinion in this case that an action 

of trespass will not lie against the company, the defendants. 



0. 
LONOO!« 



mnd North The immediate act which caused the damage to the 
Railway Co. plaintiiTs cattle was the impact of a machine which was 
under the control of a rational agent, the servant of the 
defendants; not so much, indeed, as a horse or carriage 
drawn by horses, or propelled by mechanical power, along 
an ordinary highway would be, — in which cases both the 
direction and the speed of the machine are under govem-> 
nient, — but still in such a degree as to make the cases similar, 
for the purpose of deciding the present question. We may 
treat the case, then, as if the damage had been done by an 
ordinary carriage drawn by horses; and it being now 
settled that an action of trespass will lie against a corpora- 
tion, we may consider for the present purpose the defend- 
ants as one natural person, and the carriage under the care 
of his servants. Now the law is well established on the 
one hand, that whenever the injury done to the plaintiff 
results from the immediate force of the defendant himself, 
whether intentionally or not, the plaintiff may bring an 
action of trespass ; on the other, that if the act be that of 
the servant, and be negligent, not wilful, case is the only 
remedy against the master. The maxim, qui fecit per 
alium facit per se, renders the master liable for all the 
negligent acts of the servant in the course of his erajdoy- 
ment ; but that liability does not make the direct act of the 
servant the direct act of the master. Trespass will not lie 
against him ; case will, in effect, for employing a careless 
servant, but not trespass, unless, as was said by the Court 
in Morley v. Gaisford {b\ the act was done by hii command; 
that is, unless either the particular act which constitutes 
the trespass is ordered to be done by the principal, or some 
act which comprises it, or some which leads by a physical 
necessity to the act complained of. The former is the case 

(a) In Michaelmas Vacation. (b) 2 H. Bl. 442. 
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when one^ as servant, is ordered to enter a close to try a 1B49. 
right or otherwise; the latter when such a case occors as ^j^^^^^ 
that of Gregory y. IHper (a), where the rubbish ordered to •• 

be removed from a natural necessity fell on the plaintiff's and Nohth 
soiL But when the act is that of the servant in performing Rail^y'oo. 
his duty to his master, the rule of law we consider to be, 
thai case is the only remedy against the master, and then 
only is maintainable when that act is negligent or improper; 
and this rule applies to all cases where the carriage or cattle 
of the master is placed in the care and under the manage- 
ment of a servant, a rational agent The agent's direct act 
or trespass is not the direct act of the master. Each blow 
of the whip, whether skilful and careful or not, is not the 
blow of the master ; it is the voluntary act of the servant* 
Nor can it, we think, be reasonably said, that all the acts 
done in the skilful and careful conduct of the carriage are 
those of the master, for which he is responsible in an action 
of trespass to the same extent as if he had given them him- 
self, because he has impliedly ordered them ; but those that 
were careless and unskilful were not, for he has given no 
order except to use skill and care. 

Our opinion is, that in all cases where a master gives 
the direction and control over a carriage, or animal, or 
chattel to another rational agent, the master is only respon- 
sible in an action on the case for want of skill or care of 
the agent: no more; consequently, this acdon cannot be 
supported. 

We should observe, that though the master in this case is 
taken to have ordered the driver of the engine to proceed 
at a great speed, it did not follow, as a necessary conse- 
quence, that it would impinge on the plaintiff's cattle; it 
might not have happened if the driver had seen the cattle 
sooner, or if the cattle had heard the engine and got out of 
the way. The act, therefore, cannot be treated as a tres- 
pass, on the ground that it was by necessary implication 

(a) 9 B. & C. 591. 
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1849. ordered by the defendants to be done, — ^the principle on 

Sharrod ^^'^ t^c case of Gregory v. Piper (a) was decided. This 

, ^* is the simple case of an act done by the servant in the 

London 

and North course of his employment, not specifically ordered by his 
Railway Co. master; and though the injury by such an act be durect so 
fiir as relates to the servant, we have recently, in Gordon v. 
RoU (b), held the master not to be responsible in trespass. 

If in the present case the plaintiff's cattle had a right to 
be on the railway, the plaintiff has a remedy by an action 
on the case against the company for causing the engine to 
be driven in such a way as to injure that right; for the 
defendants were bound to see that their carriages did not 
travel at such a speed as to make it impossible to avoid 
other persons, &c. who had a lawful right to be there. 

If the cattle were altogether wrong doers, there has been 
no neglect or misconduct for which the defendants are 
responsible. If the cattle had an excuse for being there, 
as if they had escaped through defect of fences which the 
company should have kept up, the cattle were not wrong 
doers, though they had no right to be there; and their 
damage is a consequent damage from the wrong of the de- 
fendants in lettii^ their fences be incomplete or out of 
repair, and may be recovered accordingly in an action on 
the case. 

Rule absolute, 
(a) 9 B. & C. 691. (b) Ante, p. 87 i S. G. 4 Exch. 365. 
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Hancock v. The Earl of Carlisle and Others. 

rwELSBY had obtained a rule nisi for judgment as in 
case of a nonsuit. 

It appeared from the affidavits that this was a feigned 
issue, brought bj the plaintiff against the defendants, who 
were the Inclosure Commissioners for England and Wales, 
under the provisions of the 8 & 9 Vict c. 1 18, s. 56 (a), for the 



(a) The following are the im- 
portant aections of the act. 

Sect. 56 enacu, '* that if any 
person ckiming to be interested 
in any land proposed to be in- 
closed under this act shall be 
dissatisfied with any determina* 
tion of the commissioners or as- 
sistant commissioner concerning 
any claim or interest in or to 
the land proposed to be inclosed 
nnder the powers hereinbefore 
contained, and shall cause noUce 
in writing of such dissatisfaction 
to be delivered to the commis- 
sioners within thirty days next 
after notice of such determination 
shall have been given to the se- 
veral parties or personss pecially 
interested, if any such there be, 
it shall be lawful for such person 
so dissatisfied, and giving such 
notice as aforesaid, to bring an 
action upon a feigned issue against 
the person in whose favour such 
determination shall have been 
made, or against the commis- 
sioners, and to proceed to a trial at 
law at the then next assizes," &c., 
*' to be holden for the county 
wherein the land relating to which 
such dispute shall arise shall be 
situate ; and the defendant in such 
action shall, upon being served 



with the usual process therein, 
appear thereto, and accept one or 
more issue or issues, whereby such 
claim, and the right and interest 
thereby insisted on, may be tried 
and determined, such issue to be 
settled by the proper officer of 
the Court in which the said action 
shall be commenced, in case the 
parties shall differ about the same ; 
and the verdict given npon the 
trial of such action shall be bind- 
ing and conclusive upon all parties 
thereto, unless the Court wherein 
such action shall be brought shaD 
set aside such verdict and order 
a new trial to be had ; and after 
such verdict shall be given, and 
final judgment obtained thereon, 
the commissioners shall act in 
conformity thereto, and allow or 
disallow the claim thereby de- 
termined according to the event 
of such trial ; and the costs at- 
tending any such action shall 
abide the event of the trial/' 

Sect. 57. "That if no such 
notice of dissatisfaction shall be 
given, or if no such action at law 
shall be commenced as aforesaid, 
or if any such action shall be 
commenced, and the plaintiff 
therein shall not proceed to trial 
within the time hereinbefore li- 



Tbe defendant 
is entitled to 
judgment as 
in case of a 
nonsuit, where 
the plaintiff 
has delayed 
proceeding to 
trial on a 
feiffned issue 
under the 
General In- 
closure Act, 
8 & 9 Vict 
c 118,8.56. 
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1849. 



Hancock 

o. 

Earl of 

Caruslr 

and Others. 



purpose of trying the title to a right of common over certain 
uninclosed lands in the county of Chester. The issue had 
been delivered in Hilary Vacation, 1849, and notice of trial 
was given for the Spring Assizes, and again for the Summer 
Assizes, but countermanded on both occasions. 

Peacock shewed cause (a). No judgment as in case of 
a nonsuit can be given in the present case. The language 
of the section by which these issues are allowed is similar 
to that employed in the Tithe Commutation Act, 6 & 7 
Wm. 4, c. 71, s. 46; and it has been decided that in 
issues tried under that act, the statutory judgment as in 
case of a nonsuit cannot be had ; fVick v. Cotton (i). There 
WiffhtmaUf J., says, '^ This b a case totally different from 
the common case of an action at law, and does not fall 
within the same rules either as to costs, or as to judgment as 
in case of a nonsuit. The defendant," ** is in no difficulty ; 
but ought to come, if he has any grounds for so doing, with 
a special application to the Court." In the case of Sandys 
v. TTie MayoTf §-<;•, of Beverley (c), it is true, this Court is 
reported to have granted such a rule ; but, from the language 
of the judgment, it would seem doubtful whether the rule 
was not only made absolute for payment of costs. 

l^fVelsby referred to a note to TomUmon v. Boughey (d), 
to shew that the rule was in the ordinary printed form, with 
the additional order that the plaintiff should pay the costs]. 

Peacock The stat 14 Geo. 2, c. 17, s. 1, refers only to 
cases where the Court has the power of extending the time 
for trial Here the Court has no power of extending the 
time, as appears by the 66th section of the Commons' 
Inclosure Act 



mited for that purpose, unless 
the Court for sufficient cause put 
off tbe trial, then the determina- 
tion of the said commissioners or 
assistant commissioner shall be 
final and conclusive.*' 



(a) Coram Rolfe, B., Bitting 
alone. 

(b) Ante, vol. 1, pp. 237, 8. 

(c) 12 M. & W. 568; S. C, 
ante, vol. 1, p. 641. 

id) 2 C. B. 846, n. (a). 
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Wehby^ in support of the rale, was not called upon. 

RoLFE, B. — ^I think that this case must be governed by the 
decision of the Court of Exchequer in Sandys v. The May or ^ 
ifCf of Beverley. The question whether the 14 Geo. 2, c 17» 
is applicable to feigned issues under the Inclosure Act, is cer- 
tainly new, and has not yet been determined. The Courts 
have, however, held that it applies to those under the Tithe 
Commutation Act; and if it does in the latter, it must with 
additional force in the former case. Mr. Peacock has argued 
very ingeniously that it cannot, inasmuch as under the 8 & 9 
Vict. c. 1 18, s. 56, the Courts have no authority to extend the 
time for holding the triaL If that section, however, be read 
in connection with the 57th, it will be found that they are 
empowered to enlarge it indefinitely, should they deem it 
just* The rale must, therefore, be made absolute. 
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Hancock 

V. 

£arl of 

Carlibi.b 

and Others. 



Rule absolute. 



Hunter v. Wilson. 

J3ARNARD had obtained a rale calling upon the plaintiff In an tetion 
to shew cause why the judgment signed in this case should t^^uMs^l 
not be set aside. ??^^l °^ * 

bill of ex- 

The action had been brought by the plaintiff, as the in- change, the 
dorsee of a bill of exchange, of which the defendant was the being under 
acceptor. The defendant pleaded that the bill in question J^^JJ^i^^ ^ 
had been drawn by one McLean, at the request and for P^®"?.^ ***** 
the accommodation of the defendant, and without any con- drawn by one 
sideration or value whatever; and that the bill was indorsed accommoda- 
by the said McLean without any consideration or value defendaoL 

and without 
consideration, 
and that it was indorsed by M. to the plaintiff without consideration or value given by the 
plaintiff for such indorsement to the defendant or to M., or to any other person whatever. 

The plaintiff having thereupon signed judgment, the Court refused to set the judgment aside, 
the defendant not producing any affidavit of merits. 
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1849. given by the plaintiff for soch indorsement to the defend- 
^JJJJJJ^]["^ ant, or to the said McLean, or to any other person whom- 
•• soever. Verification. The plaintiff thereupon signed judg- 

ment, on the ground that the defendant, who was under 
terms of pleading issuably, had pleaded a non issuable plea. 
The present rule had been obtained to set aside the judgment, 
without any affidavit of merits. 

fFUles shewed cause. The plea is clearly non issuable. 
It merely states that the bill was dravm for the accommo- 
dation of the defendant, and that the plaintiff gave no 
consideration for the indorsement It is quite consistent 
with the allegations in the plea, that a good consideration 
might have been given for the bill by other parties. [Parke^ 
B. — We cannot say through how many hands the bill may 
have passed.] There is no necessity that value should have 
been given by the plaintiff himself* [Rolfey B. — The plain- 
tiff may be the executor of some person who gave a good 
consideration for it.] 

Barnard, in support of the rule. The plea would have 
been held good on general demurrer, and therefore is 
issuable. 

Parke, B. — The plea is clearly bad ; and as there is no 
affidavit of merits, the rule must be discharged with costs. 

Pollock, C. B., Alderson, B., and Rolfe, B., concurred. 

Rule discharged, with costs. 
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1849. 

Walker v. Wall. * '"^"^ 

A RULE nisi had been obtained to enter a suggestion on It is suiScient 
the roll to deprive the plaintiff of costs under the 9 & 10 fendant to 
Vict c 96, 8. 1 29. ""^^ ^"*.* 

pnmli facie 

The action, which was for soods sold, was tried on the cue to the 
5th of July, 1849, before the undersheriff of Middlesex, thesaperior 
when the plamtiff obtained a verdict for 9L 10#. 6d. By SSThim tT' 
the particolars of demand it appeared that some of the «»*«r * "*-, 

, , '^ * gestion on the 

articles had been fiimished in the months of July and roll to de- 
August, 1848. The a£Bdavit omitted to state the period pulntiff^of 
at which the action accrued,* but alleged that the defendant 2^^^,^ 
and plaintiff both resided within the jurisdiction of the Vict c. 95, 

fc 129 (a'i 

County Court of Surrey, and that the cause of action arose 
wholly or in some material part within the jurisdiction of 
that Court. 

Joyce shewed cause. There are two objections to this 
rule. First, the defendant does not shew any Comt in 
which the plaint might have been entered. It is quite 
consistent with the affidavit that the action may have been 
brought before the passing of the 9 & 10 Vict c. 95, and, 
therefore, before any district County Court had been estab- 
lished; for it omits to mention that any district County 
Court ezbted before the cause of action arose, or the action 
itself was commenced. The affidavit merely states that he 
resided within the jurisdiction of the County Court of 
Surrey. That may mean the ancient Court, whose juris- 
diction is, for some purposes, still preserved by the 4th 
section (6). An indictment for peijury could not be sus- 

(a) See however Kirbyy. Hick' meoced in the County Coart of 

son, 1 L. M. & P. 364 s and Room any county before the time when 

Y. Cottam. Ibid. 729. any Court shall be holden under 

(6) Sect. 4 enacts, '* that for this act in such county may be 
all purposes, except those which continued, executed, and enforced 
shall be within the jurisdiction against all persons liable there- 
of the Courts holden under this unto, in the same manner as if 
act, the County Court shall be they had been commenced under 
holden as if this act had not been the authority of this act/* 
passed ; and all proceedings com- 
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1849. tained on this allegation. It is not stated to be a County 
^"y^^vm ^<>"rt established under the 9 & 10 Vict c 95, and to such 
»• only the provisions of the act apply. 

I** ALL* 

BarstoWy in support of the rule. The affidavit is sufficient 
if it discloses a reasonable ground for the entry of a sug- 
gestion, which the plaintiff can traverse. The allegation 
that the caase of action arose within the jurisdiction of the 
County Court of Surrey, within which the defendant re- 
sided, will be taken to mean the County Court as now 
established by the late act, and not the old County Court, 
the jurisdiction of which does not extend beyond 40«., 
whereas the demand in the present case is for 9^ The 
particulars of plaintiff's demand shew that one of the items 
occurred in 1848, and, therefore, the action must have been 
brought at a period subsequent to the passing of the County 
Courts' Act 

Pollock, C. B. — I am of opinion that this rule should 
be made absolute. It is an application to enter a suggestion 
to deprive the plaintiff of costs^ under the 9 & 10 Vict 
c. 95, s. 129. The affidavit of the defendant states that 
the defendant resided within the jurisdiction of the County 
Court of Surrey, but does not state that a district County 
Court has been established. The plaintiff does not deny 
the fact, on the assumption of which the defendant has 
made this application. The question is, whether the Court 
is satisfied that sufficient ground exists for entering a sug- 
gestion. I am of opinion that there does, and that the rule 
should therefore be absolute* 

Pabke, 6. — I think that a sufficient prim& facie case has 
been made out to entitle the defendant to enter a suggestion. 
The plaintiff may, if he wishes, traverse it 

Alderson, B., and Rolfe, B., concurred. 

Rule absolute. 
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Walkbb v. Collick and Another (a). 

1 O an action of assumpeit by the indorsee against the 
drawer of a bill of exchange, the defendant pleaded, 
amongst other pleas, the Statute of Limitations, upon 
which issue was joined. 

At the trial, which took place at the sittings for Middle- 
sex, after last Hilary Term, before PoUochy C. B., the 
following facts appeared. A writ of summons, to save the 
Statute of Limitations, was issued on the 17th of November, 
1847. It was not served upon the defendant, but was 
entered on the roll, and an alias writ issued on the 15th of 
April, 1848. A copy of the latter writ was served upon 
the defendants, and was produced at the trial. It did not 
contain any memorandum stating the day of the date of the 
first writ and return, as required by the 2 Wm. 4, c 39, 
8. 10 (i). The original alias writ was not produced, nor 



In order to 
take tease 
out of the 
operation of 
the Sutute of 
Limitations, 
by means of a 
continuing 
writ under 
the 2 Wm. 4, 
a 39, s. 10, it 
must be shewn 
that the in- 
dorsements 
required by 
the statute 
were on the 
alias writ at 
the time of 
service, and 
were made by 
the sheriff, &c., 
or the plain- 
tiff, &c. 



(a) This case was decided in 
last Trinity Term. 

(6) Which enacts, '« that no 
writ issued by authority of this 
act shall be in force for more 
than four calendar months from 
the day of the date thereof, in- 
doding the day of such date, but 
every writ of summons and capias 
may be continued by alias and 
pluries, as the case may require, 
if any defendant therein named 
may not have been arrested 
thereon or served therewith : 
provided always, that no first 
writ shall be available to prevent 
the operation of any statute 
whereby the time for the com- 
mencement of the action may be 
limited, unless the defendant 
shall be arrested thereon or 
served therewith, or proceedings 

VOL. VIL 



to or toward outlawry shall be 
had thereupon, or unless such 
writ, and every writ (if any) 
issued in continuation of a pre- 
ceding writ, shall be returned 
non est inventus and entered of 
record within one calendar month 
next after the expiration thereof, 
including the day of such expi- 
ration, and unless every writ 
issued in continuation of a pre- 
ceding writ shall be issued within 
one such calendar month after 
the expiration of the preceding 
writ, and shall contain a memo- 
randum indorsed thereon or sub- 
scribed thereto, specifying the 
day of the date of the first writ $ 
and return to be made in bail- 
able process by the sheriff or 
other oflicer to whom the writ 
shall be directed, or his successor 

Q D. & L. 
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1849. was it proved that any memorandum was indorsed on it; 
WALKRa ^^^ ^^® plaintiff put in evidence an examined copy of the 
^ '• roll made up. which stated the date of the first writ and of 

COLUCK , 

and Another, the retum On the 15th of April, 1848. It also stated an 
award on the same day of an alias writ of summons, which 
writ contained '^ a memorandum indorsed on it specifying 
the day of the date of the first mentioned writ,** &c. Upon 
this evidence a verdict was directed for the phuntiflT, leave 
being reserved to the defendants to move to enter a verdict 
for them on the issue on the plea of the Statute of Limi- 
tations. A rule having been accordingly obtained, 

Hawkins shewed cause. It must be admitted that the 
alias writ ought to contain an indorsement of the date 
of the first writ, and of the return, in order to prevent the 
operation of the statute ; Williams v. WUliams (a). The 
question is, whether there was not sufficient proof that 
it did contain such indorsement to warrant the verdict for 
the plaintiff; and, it is submitted, that there was. The 
examined copy of the roll was prima facie evidence that 
the alias writ contained the proper indorsement, and the 
fact that the copy of that writ did not contain it was no 
proof to the contrary. If the defendants relied on the roll 
being incorrectly made up, they might have applied to 
amend it according to the truth; Pratt v. Hawkifis(b)\ 
lEggs V. Mortimer {cy 

It is further objected, however, that it should have been 
shewn that the proper memoranda were made upon the 
writ at the time that it issued ; but according to the cases 
of MaxxiT V. Spalding (d), and Cvbenoell v. Nugee (e ), the 
indorsement, it would appear, may be made afterwards. 

in office, and in proceis not bail- (6) 16 M. & W. 399. 

able, by the plaintiff or his at- (c) Ante, vol. 6, p. 766 ; S. C. 

tomey suing out the same, as 1 Exch. 711. 

the case may be." (d) Ante, vol. 1, p. 87S. 

(a) 10 M. & W. 174 ; S. C. a {e) Ante, voL 4, p. 30; S. C. 

Dowl. 209, N. S. 16 M. k W. 669. 
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Hvanfrey and DowdesweUf in support of the rule. The 1849. 
roll was no evidence that the requirements of the statute Walkeb 
had been observed as to the indorsement on the writ The ^ ^* 

COLLICK 

plaintiff was bound to produce the original writ and shew and Another. 

that the necessary indorsements were made upon it, and 

that they were so made at the time it was served. The 

object of the 10th section ivas to inform the defendant upon 

what fact the plaintiff relied as taking the case out of the 

operation of the statute. [They referred also to Higgt v. 

Morthner^ 

P0LLOCK9 C. B. — ^The question lies in a narrow compass. 
The defendants produced the copy of the writ served 
on them for the purpose of shewing that the writ itself did 
not contain the necessary indorsements. To rebut this 
prima facie presumption, the plaintiff put in evidence a 
copy of the roll : but assuming even that all the facts stated 
in it are true, the roll does not shew that the statute is not 
a bar. The plaintiff, however, may have a new trial upon 
payment of costs, and production of an affidavit that the 
indorsements were upon the writ at the time of service ; 
otherwise the rule must be absolute. 

Aldebson, "B. — I am of the same opinion. Even if the 
original writ had been produced, and had contained the 
necessary indorsements, it would not have satisfied me that 
the statute was not a bar ; for I think that it ought to be 
shewn that it contained the indorsements at the time of 
service. The roll, indeed, was produced, and shews that 
the alias writ was indorsed, but does not shew that the 
indorsement was made by the plaintiff or his attorney, and 
it may have been made by a stranger. The act of Parlia- 
ment, in my opinion, requires that the indorsement should 
be upon the writ at the time of service, and be made, in the 
case of non-bailable process, by the plaintiff or his attorney. 

RoLFE, B., concurred. 

Q 2 
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1849. 



Walkei 

V. 

COLUCK 

and Another. 



Platt, B. — I do not see why the Lcgblature has drawn 
a distinction between the parties who are to make the 
indorsement in bailable and non-bailable process, — that in 
the one case it is to be made by the sheriff, and in the other 
by the plaintiff or his attorney, — since the only object is 
to give the defendant notice that the writ is issued in con- 
tinuation of a former one. However, in the present case, 
it does not appear that the indorsement was made either 
by the sheriff, or by the plaintiff or his attorney. 



Rule accordingly. 



Assumpsit. 
Declaration 
on a special 
agreement, 
by whidi the 



Lush v. Russell. 

A SSUMPSIT. The declaration stated a special agree- 
ment between the plaintiff and the defendant for the 
employment of the former by the latter as a journeyman 
defendant pro- baker for the space of four years. It then stated that the 
ceive the defendant, in consideration of the services of the plaintiff 

Eis »r^c»^^ to be done as thereinbefore expressed, did thereby agree 
and continue that he would receive the plaintiff into his service and 

Dim therein , ... 

for four ^ears, employment, and continue the plaintiff in such service and 

to pay him 
weekly wagei 
and, in addi* 



employ for the term of four years ; and also that he would, 
during the said term, pay the plaintiff the weekly wages of 
IL l8,p and three quarterns and a half of bread per week ; 
and also that he would pay the pliuntiff in addition to the 
said weekly wages, during the second year of the said term, 
15Ly and during the third and fourth years, the yearly sum 
of 20^ It then averred mutual promises, and that the 
plaintiff, entered upon the employ and continued in the 

pTraUon^of that ^™® ^^^ P^*^ ^^ ^^^ ^'^ ^^"^ ^*^ ^^"^ jears, until, &C. 
time; that *< Yet the defendant did not," "continue the plaintiff in 

he did not *■ 

pay him the 

weekly wages ; and did not pay him in addition the sums of money, &c. General demurrer 

as to the second and third breaches, and joinder in demurrer. Held, that upon this moord, 

the second and third breaches which were confessedly bad, could not be rejectea as surplusage ; 

and that the judgment must be for the defendant. 



tion, to pay 
him dunng 
each year cer- 
tain sums. 
Breach, that 
the defendant 
did not con- 
tinue him in 
his service for 
four years, but 
dismissed him 
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his employ for the said term^'* &a, "but on the contrary 1849. 

thereof, duriog the said term,'* &c., " and before the expi- l^Tsh 

ration thereof, to wit, on,** &c., " refused to suffer the „ ^• 

plaintiff to continue in his employ for the remainder of 

the said term," &c., " and then wrongfully dismissed and 

discharged the plaintiff therefrom, without any reasonable 

or probable cause whatever. And the plaintiff further in 

fact says, that the defendant did not nor would pay to the 

plaintiff the said weekly wages, or sum of ]/. 1«., or any 

part thereof, and the three quarterns and a half of bread 

per week, or any part thereof, for the remainder of the said 

term, or any part thereof. And did not nor would pay to 

the plaintiff, in addition to the said weekly wages, the said 

sums of money, to wit, the said sums of 15/., 20Ly and 20/., 

so agreed to be paid to the plaintiff in the second, third, 

and fourth years respectively of the said term, and to which 

the plaintiff would have been entitled had he continued in 

the said employ of the defendant during the said full term 

of four years, or any or either of them, or any part of such 

sums respectively, but hath wholly neglected and refused 

so to do ; by means of which said premises the plaintiff 

hath lost and been deprived of all wages, profits, &c. 

General demurrer as to the second and third breaches of 
the said agreement, &c., and joinder. 

BaviUy in support of the demurrer. The second and 
third breaches are bad. The wages and sums of money 
were payable only in the event of the plaintiff*s continuing 
in the service of the defendant. [He was then stopped by 
the Court, who called on] 

Montague Smithy contra. It may be conceded that these 
breaches are bad; but the first breach being good, the 
others may be treated as surplusage. The defendant has 
not demurred specially, and, therefore, the Court under 
the 4 Ann. a 16, & 1, will give judgment ^* according to 
the very right of the cause." 
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1849. BwiU, in reply. The plainti£P has accepted an issne 

^^^^^^ upon the question of law whether these breaches are 
«• sufficient or not ; and it is too late now to treat them as 

surplusage. If he relied on this ground, he should have 
taken out a summons before a Judge at Chambers to strike 
them out of the declaration, and not have accepted the 
defendant's tender of an issue as to their sufficiency. The 
effect of not demurring specially is to admit that these 
averments are breaches. 

Parke, B. — I think that upon this record we are bound 
to treat these averments as breaches, and as it is admitted 
that they are bad as breaches, judgment must be given for 
the defendant The proper course was for the plaintiff to 
have applied to a Judg^ at Chambers for liberty to strike 
out these averments as surplusage; and if the learned 
Judge had refused to do so, the party dissatisfied with his 
decision might have come to the Court by way of appeal 
from it But by demurring generaUy, and joining in 
demurrer, both parties must be taken to have considered 
them as distinct breaches; and being bad breaches, the 
plaintiff is not entitled to judgment for contingent damages 
upon them. He may, however, if he succeeds, be entitled 
to judgment upon the firet breach ; but he must pay the 
costs of this demurrer. 

Feb Curiam (a). 

Judgment for the Defendant 

(a) Parke, B., Alderson, B., Roffe, B., and Pktit, B. 
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1849. 

Dearie v. KER(a). 

X HIS was a rule, calling upon the defendant to shew a writ of 
cause why the writ of audita quereU issued m this case, ?ou^ded up^^' 
the allowance thereo£ the supersedeas, and all subsequent ^ please, 

, moat be moved 

proceedings, should not be set aside. for in open 

It appeared that the writ of audita- querela sug^sted for upon affidavit. 
ground a release to the defendant of the cause of action 
for a valuable consideration. The writ had been obtained 
in open Court upon motion, but without affidavit of the 
facts, or production of the release. 

Hurbtane shewed cause. The writ of audita querela 
issues as a matter of right, and it is not necessary that 
there should be any affidavit in support of it In Nathan 
V. Giles (b) it was objected, that the granting the writ was 
in the discretion of the Court, but in the report of that 
case it is said, ** all the Court now, and repeatedly in the 
course of the" *' arguments, held that a writ of audita 
querela need not be moved for, but was a proceeding of 
common right and ex debito justitise." [AUersan, B. — 
There is no decision of the Court to that effect It b a 
mere obiter dictum.] By a rule of the Court of King's 
Bench, 9 Jac. 1, the writ must be moved for in open Court, 
but there is no such rule in this Court The case of 
Torrey v. Adey (c) shews, that before that rule, no affidavit 
was necessary in order to obtain the writ. [Rolfe, B. — 
The rule of the King's Bench was merely declaratory of 
the law. [Aldersan, B. — That rule requires that the writ 
shall be moved for **in open Court" That must mean 
that the Court is to be satisfied upon the matter; and 
how can the Court be satisfied, except upon proof before 
them ? It would be productive of great inconvenience if 
a different rule were to obtain in the different Courts.] 

(a) This case was decided in 1 Marsh. 226. 
last Trinity Term. (c) 1 Bulstr. 140. 

{b) 5 Taunt 56S, 571 ; S. C. 



232 



CA8E9 ON POINTS OF PAACTICE9 EXCH. 



1849. 




The following authorities were also referred to in the 
course of the argument; VifL Abr. tit **Audit& Querel&y^ 
(D) 60 ; 2 Wms. Saund. 148, in notis, 6th ed ; Lampion v. 
Collingwood{a)\ Markhamy. Turner (b); Peters v. White (c); 
and Scrivin v. Wright {d). 



T. Jonesy in support of the rale, was not called upon. 



Per Curiam («). 



(a) 4 Mod. 314 ; S. C. 1 Salk. 
262; 1 Ld. Raym. 27; Carth. 
282. 

(6) Yelv, 155. 



Rule absolute* 

(c) 2 Show. 238. 
(<0 2 Bulstr. 10. 
\e) PoUaek, C. B., Aldtnom, B., 
Ro^e, B., and Flait, B. 



Sturoe and Another v. Rahn and Others. 

Assumpsit. The declaration stated, that before and 
at the time of the making of the policy of insurance 
thereinafter mentioned, the defendants carried on business 
as insurers of ships, goods, &c., under the name of the 
General Maritime Assurance Company; and that there- 
upon ** the plaintifls, by certain persons using and carrying 
on business, and in the said policy of insurance designated 
scribed by the and described by the names, style, and firm of Dewar and 

nmeSy style, . 

and iinn of CuUiford, the agents of the plaintiffs in that behalf" here- 

Dewar and 
CnlUford, tbe 
aff ents of the 
pEuntifi in 



A declaration 
on a policy of 
insurance 
sUted that the 
plaintifls, by 
certain per- 
sons, nsin^ 
and carrying 
onbnsmess, 
and in the 
policy desig- 
nated and de- 



tofore, to wit, on, &c., caused to be made with the defend- 
ants a certain policy of insurance, with certain blank spaces 
therein, and purporting '^that the said persons so using, 



that behalf, 

caused to be 

made with the snd in the said policy designated and described by the said 
defendanu a names. Style, and firm of Dewar and Culliford as agents, 



as well in their own names as for others, to whom the same 
should appertain, did make assurance," &c. It then set out 



certain policy 
of insurance, 
purporting 
that the said 
persons so 
using, and in 

the s«d policy designated and described by the said names, style, Aid firm of Dewar and Culli- 
ford as agents, as well in their own names as for others, to whom the seme should appertain, did 
make assurance, &c. HM bad on special demurrer, for omitting either to state ue Christian 
names of the persons mentioned, or to allege some excuse for the omission. 



r 
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the policy of insuraDce upon the plaintifPs ship, and ayerred 
a loss by stranding of the yessel, and stated as a breach the 
non-payment of the loss. 

Special demurrer, on the ground, amongst others, that 
the Christian names of the persons described as Dewar 
and CuUiford should have been set forth, or some excuse 
hare been given for the omission to do sa 
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1849. 



Stubge 

and Another 

e. 

Rahn 

and Others. 



Mowtague Smith in support of the demurrer. The rule 
of pleading is clear that the Christian and surnames of 
persons must be accurately set forth; and applies not 
only to the case of a plaintiff and defendant, but " to 
persons not parties to the suit, of whom mention is made 
in the pleading ; Stephen an Fkadinfff p. 330, 4th ed. Ball 
▼• Gordon {a)y and Kmnersley v. Knott {b\ are authorities 
to the same effect (c). In Gatty ▼. Field (d) it was held, 
that the omission of the Christian names of persons, where 
the omission occurred not in describing a written instru- 
ment, but in stating a transaction between the parties on 
which the acUon was brought, was a good ground of 
demurrer. In Tigar ▼. Gordon {e\ the same rule was 
recognised and upheld; although there the description 
being of a written instrument, was held suflScient. 



JBotnll^ contri. This is an action on a policy of insurance, 
and the persons are described by the name they bear in 
the policy. The present, therefore, comes within that class 
of cases which decide that in actions on bills of exchange, 
&a, it is sufficient to describe a party by the name appearing 
on the bill In Gatty v. Field, the description was used 
not with respect to the written instrument, but to a totally 
different transaction* [Parhe^ B. — That case is in point. 



(a) 9 M« & W. 346; S. C. 1 
Dowl. 656, N. S. See also Wil- 
Uams V. MUes, ante, vol. 6, p. 433. 

(jb) Ante, p. 128 ; S. C. 7 C. B. 
980. 

(c) See PhiUips and Another 



V. Swrridge, 1 L., M. & P. 458. 
Kingrford y. Duiton, id. 479* 

(d) 9 Q. B. 431. 

(e) 9 M. & W. 347 ; S. C. 1 
Dowl. 892, N. S. 
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SnXBGB 

•Dd Another 

Rahn 

ud Others. 



for here the statemeDt is right with regard to the description 
of the instniment, but wrong in omitting the Christian 
names when describing an independent transaction. The 
plaintiffi had better amend.] 

Pbb Cubiam. — ^The plainti£b may have leave to amend 
within a month ; otherwise there must be judgment for the 
defendants. 

Rule accordingly. 



Where a role 
nisi is obtained 
for a new trial, 
unless the 
plaintiff will 
content to 
reduce the 
amount of the 
verdict, and 
the plaintiff 
does consent* 
and the rule 
by agree* 
ment of the 
parties b dis- 
charged, each 
party must 
pay nis own 
costs of the 
rule. 



Thompson and Another v. Bailet and Others (a). 

1 HE defendant obtained a rule nisi to set aside the 
verdict which had been entered for the plaintiff and for 
a new trial ; or to enter a verdict for the defendant upon 
the issues raised upon two of the pleas, unless the {^intiff 
would consent to reduce the amount of the verdict The 
plaintiff having agreed to the reduction of the dam^^es, 
the rule by consent was to be dischaiged. The pardes 
now sought the direction of the Court as to whether the 
rule should be discharged, with or without costs. 

Sir F. Kdfy for the pkintiff. 

Sir F* Theriger for the defendants. 



Pbb Curiam (i). The Master informs us» that where 
a rule for a new trial is discharged upon the plaintiff's 
consenting to reduce the amount of the verdict, the practice 
is for each party to pay his own costs, and the form of the 
rule always is, that the rule be discharged without costs. 

Rule discharged, without costs. 

(a) This case was decided in last Trinity Term. 

(6) PoUoch, a B., Alderson, B., Ro(fe, B., and Piatt, B. 
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1849. 

BUBNESS V, GUIRANOVICH. 

J. HE defendant in this case having been arrested upon Where a 

a capias, applied to the learned Judge who had granted the op^n ' Ut 

order upon which the writ was issued, upon a£Sdavits ^"i^'^fhede. 

shewing that the plaintiff, in obtaining the order, had fendAnttobul 

concealed several important fiicts. The learned Judge hUfeb^''' 

thereupon made the following order : — " I order that my proper cwine 

order to hold the defendant to bail, dated,** Ac, "and all ^Jf^Jl^^ 

' ande the order, 

subsequent proceedings, be set aside, and that the defendant but simply to 

dificli&rffo the 

be discharged out of the custody of the sheriff," &a defendant oat 



of custody. 



Lush having obtained a rule calling on the defendant to 
shew cause why so much of the latter order as set aside the 
former one, should not be rescinded, 

Needham shewed cause. The learned Judge, who had 
all the facts of the case before him, was of opinion that his 
former order ought to be set aside ;. and this Court will not 
review his decision. [Parke, B.— The proper course, if 
the Judge thinks that the order to hold to bail ou^t 
not to have been made, is to direct the defendant to be 
diBchaiged out of custody, and not to set aside the order ; 
as this latter course renders both the plaintiff and the 
sheriff liable for trespass. The 1 & 2 Vict c. 110, s. 6, 
says nothing about setdng aside the order.] If the order 
has been obtained by fraud, the defendant ought not to be 
deprived of the power of bridging an action. [Parke, B.-— 
He may still bring an action in such a case, although the 
order is not set aside. AldersoHf B. — What power has the 
Judge to revoke the order after it is once made? Is there 
any authority that he can do so ?] By virtue of his general 
jurisdiction he may set aside his own order, quia improvide 
emanavit. 

Lush, in support of the rule. 
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1 849. Per Curiam (a). — The proper course was to order simply 

BuRNEss ^^^ ^® defendant should be discharged out of custody. 
V* The rule must therefore be absolute. 

GUIAANOVICH. Tfc 1 « 1 

Rule absolute. 



(c) Pollock, C. B.» Parke, B., Alder9(m, B., and Piatt, B. 



The Attorney General v. Shillibeeb. 

On an in- J. HIS was a rule calling upon the Attorney General to 

i^alties'ander ^^^^ cause why the bill of costs of the Crown in the above 

Ae 2 & 3 cause should not be referred back to her Majesty's Remem- 

the Moond brancer, to be further reviewed by him. 

charged the An information, it appeared, had been filed against the 

twe^^wU* defendant, who was a licensed postmaster, at the suit of the 

*'*V A ^ Crown, to recover penalties, under the 2 & 3 Wm. 4, c. 120. 

Crown oh- The second count charged the defendant with having in- 

forone^penJty cuired twenty penalties of 20L each, imder the 74th section, 

2biu^ C^n ^y omitting to insert in the Stamp Office weekly account 

was entitled certain particulars applicable to his letting horses for hire ; 

in respect of and the sixth count was for a penalty of 5021, nnder the 

only j^ not ^^^^ section, for returning a false account At the trial, 

of the other which took place before PolhcL C. B., at the sittings after 

nineteen, upon ^ ^ ' ® 

which the do- f^er Term, 1849, the evidence on the part of the Crown, 

obtained a ^^ Support of the second count, proved an incorrect entry, 

^^!ff^a]so ^^ic^ subjected the defendant to a penalty of 2021 under 

that the Orown the 74th section. The defendant thereupon admitted that 

to the ordinary there were nineteen other such entries, but contended that 

tween party ^^ ^^^ acted under a mistake. The jury found a verdict 

*hh ''"Yth ^'^^ ^°® penalty of 20i for the Crown on the second count, 

solicitor of In* and they also found for a penalty of 5021 for the Crown on 

who conducted the sizth count. At the taxation, the Queen's Remem- 

^n^wu^d brancer allowed the solicitor of Inland Revenue, who had 

hy a fixed conducted the case, costs as between party and party ; and 
also the costs of certain witnesses in support of the second 
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count, other than and in addition to those who proved the 1849. 
penalty upon which the yerdict upon the second count was a""'^'^"v 
obtained. The defendant protested against this course Geneaal 
being adopted on two grounds ; first, that the solicitor of Shillibbbr. 
Inland Revenue, being paid by a fixed salary, was not 
entitled to any costs except those out of pocket; and, 
secondly, that the costs of such witnesses only should have 
been allowed as were called to prove the penalty in the 
second count, upon which the verdict was obtained. The 
defendant afterwards obtained an order of Aldersan, B., that 
the Remembrancer should review his taxation, and tax the 
costs of such witnesses only as were called to prove those 
parts of the second and sixth counts on which the verdict 
was obtained ; and the other objection was referred to the 
Court. The Remembrancer having re-taxed the costs, and 
allowed the costs of the same witnesses as before, the de- 
fendant obtained the present rule for a Anther reviewal; 
against which 

The Attorney General and J. Wilde shewed cause. First, 
it is submitted that the solicitor of Inland Revenue is en- 
titled to the same costs as an ordinary solicitor in a case 
between party and party. It is true he is paid by a fixed 
salary; but that no more disentitles him to costs than 
would an agreement by an attorney to conduct a suit for a 
certain sum prevent the latter firom obtaining costs in the 
event of success By the 2 & 3 Wm. 4, c. 120, s. 101, it is 
enacted, that in all actions, informations, &c. for penalties 
recoverable under the act, ^^ it shall be lawful for his Ma- 
jesty, or any other person legally entitled to sue or prosecute 
for the same, to have and recover such duties, debts, and 
penalties, with full costs of suit, and all other reasonable 
charges and expenses." Similar provisions are to be found 
in the 53 Geo. 3, c. 108, s. 23, and the 4 Geo. 4, c. 62, 
s. 42. The words ** full costs of suit" can scarcely be held 
to be limited to the mere expenses incurred, even if they 
were not accompanied, as they arc, by the words ^'aU other 
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Attoutby 

GSNBEAL 
P. 

Shilubbeb. 



reasonable charges and expenses.** [They referred also to 
33 Hen. 8, c. 39, s. 54; Mannings Exch. PracL 229; and 
6 & 6 Vict c 86.] 

Secondly, the Crown having obtained a verdict on the 
second coant, is entitled to the costs of all the witnesses 
whose evidence applied to it. Under the old practice, a 
plaintiff who succeeded in proving part of a count was 
entitled to the costs of the whole count ; and the new rulesi, 
which have altered the practice in that respect, do not 
apply to informations at the suit of the Crown. [They 
referred to RautUdge v. Abbott (a).] 



L%t$kj in support of the rule. With regard to the second 
point, the Crown is entitled only to the costs of such wit- 
nesses as were called to prove the penalty on which the 
verdict was obtained. [Parke, B. — ^We are all of opinion 
that the Crown is entitled to the costs of the one penalty 
only on which it has succeeded, and not of the other nine- 
teen on which the defendant has the verdict The case, 
therefore, must be refeired back to the Remembrancer to 
consider how many witnesses were applicable to that par- 
ticular penalty; unless Mr. Lush can satisfy us that the 
Crown, having entered into this contract with its solicitor, 
is not entitled to any costs at alL] 

The right to the costs is the right of the client, and not 
of the solicitor; and if the client is not liable to the solicitor 
for the costs, the opposite party is not liable to the client 
Where a married woman defends and pleads coverture, as 
she cannot contract with an attorney to pay him costs, she 
is only entitled to her costs out of pocket ; Ftndky v. Far- 
quharsan (ft). Here, it is submitted the Crown is only 
entitled to the costs out of pocket It is impossible to say 
what portion of the salary is payable in respect of this 
particular matter, and the Crown and its solicitor, in 



(a) 8 A. & E. 693| S. C.SN.k P. 560. 
(5) Ante, vol. 4, p. 185 ; S. C. 3 C. B. 347. 
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making such an agreement, most abide the loss. It is the 
same as if a private parly were to contract with his solicitor 
lo conduct his business for a yearly salary ; he could not, 
in the event of succeeding in any particular suit, be entitled 
to all his costs. 

Cur* adv. vtdi. 



1849. 



Attohnby 
Genbral 

9. 

Shillibbbk, 



Pahkb, B., delivered the judgment of the Court (a). — 
The Court gave an opinion upon a part of this case, 
referring it back to the Master to tax the costs; but an 
objection was made, that the Crown could not, under 
the 2 & 3 Wm. 4, c. 120, s. 101, charge the ordinary costs 
against the subject, because the Crown employed the 
solicitor of excise at an annual salary, and did not incur 
any expenditure in matters depending in the particular 
suit. We took time to consider the matter, and are clearly 
of opinion that the argument ought not to prevail, and that 
the Crown is entitled to full costs of suit. 

The statute gives ^' full costs of suit," and that means the 
ordinary costs of suit as between subject and subject, — such 
as are taxed on the usual scale. We think that the 
meaning of the statute was to give the Crown solicitor 
the same fees. 

On the part of the Crown it was argued, that any agree- 
ment which it chooses to make for the benefit of the public, 
— as this agreement that the solicitor shall only receive an 
annual stipend, obviously is, — cannot affect the defendant, 
who must pay the ordinary fees. It is perfectly dear, that the 
Crown incurred expenses about this suit, and that, unless 
the Crown is compensated by payment of the ordinary 
costs, there would be no mode of compensation; because it 
is impossible to say what proportion the expense of con- 
ducting this particular suit would bear to the entire salary 
for the year, until the end of the year, when all the suits are 
known, and when the expense of each can be calculated. 



(a) Parke, B., Aldenon, B., Ro^e, B,, mnd Piatt, B. 
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It was however said, that it is the fiiolt of the Crown in 
having made such a bai^n with the solicitor, so as to 
be unable to tell how much salary is paid for the costs 
of a particular suit We think that objection really has no 
weight. The Crown has a solicitor, and makes a perfectly 
fair bargain with him, and One which is very much for the 
benefit of the public ; and, therefore, that ought to make no 
difierence in the case. 

We think that the costs of this case are to be taxed on 
the same principle as if the Crown solicitor himself were 
conducting each suit at the expense of the Crown in the 
ordinary way. 

The rule will therefore be dtschai^ged with respect to that 
part, and made absolute with respect to the other, namely, 
to calculate the amount of the costs. The Remembrancer 
will have to consider what amount of costs ought to be 
allowed in proving one of the penalties selected by the 
Crown on the second count, and the expenses of all 
witnesses whose evidence bore upon that penalty are to be 
allowed the Crown. With respect to the sixth count, the 
Remembrancer will consider how many witnesses were 
fiiirly brought forward on the part of the Crown, for the 
purpose of proving the scienter. The expenses of those 
witnesses ought to be allowed. 

Rule accordingly. 
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Medlioott t;. Hunter. 

1 HIS was a rule calling upon the defendant to shew Imie having 

cause why the plaintiff should not be at liberty to amend on a plea of 

the indorsement on the last pluries writ, by inserting the Lin^SSioM, 

date of the issuinir of the orieinal writ of summons as the the Court re- 

^ 1 i. A ^ fused to amend 

20th of August, 1846. an indorsement 

A writ of summons was issued in the present action on pfuries writ, 

die 20th of August, 1846, which had not been served, but g/^^^J^JJ 

which was returned non est inventus, and entered of record, date the tme 

and duly continued by alias and pluries writs down to the orighial writ 

18th of February, 1848, when the last pluries writ was of«»»™°* 



I, to which the defendant had entered an appearance. 
A declaration was delivered, to which the defendant pleaded 
the Statute of Limitations; upon which issue was joined. 
The indorsement on the pluries writ of the 18th of Febru* 
aiy, 1848, under the 2 Wm. 4, c. 39, s. 10, erroneously 
stated the date of the first writ as the 21st, instead of the 
20th of August, 1846. The defendant had obtained a 
rule absolute to amend the issue by inserting the date of 
the 18 th of February, 1848, as the commencement of the 
action, which was done accordingly. The present rule 
having been afterwards obtained, 

BcviU shewed cause. The defendant ought not to be 
deprived of his defence under the Statute of Limitations. 
To permit the amendment would be a direct violation of 
the 2 Wm. 4, c. 39* The 10th section of that act provides, 
that ^' no first writ shall be available to prevent the opera- 
tion of any statute whereby the time for the commencement 
of the action may be Hmited," *^ unless every writ issued in 
continuation of a preceding writ shall be issued within one^ 
'* month" after the expiration of the preceding writ, and 
shall contain a memorandum indorsed thereon or subscribed 
thereto, specifying the day of the date of the first writ*' 

you VII. B D. & L. 
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1849. This indorsement must be made at the period of the senrice 
^l^^l^^L of the writ Walker v. CoJUck (a) is a clear authority to 
V- that effect Campbell v. Smart {JH) shews that the Court 

will not permit an alteration of the dates of writs of sam- 
mons to prevent the operation of the Statute of Limitations. 
\PaThei B., referred to Cuhertoett v. Nuyee (c), as shewing 
that the Court would amend alias and pluries writs by 
indonang thereon the day of the date of the Brst writ of 
summons, in order to save the statute.] 

Hugh Bin, in support of the rule. The {^indff seeks 
merely to correct an unintentional error, and to render the 
writ conformable with the truth* Campbell v. Smart is 
distinguishable from the present case. There the motion 
was to amend a writ by the substitution of a fidse for the 
true date, which the Court refused to allow, on the ground 
that it would be contrary to the ezpiess object and language 
of the act If the amendment be permitted, the olgection 
may still be taken at the trial of the cause; and therefore 
fFalher v. CoOick is no authority against the present appli* 
cation. Mover v. Spaldaig {d)y and JVUMamty. JVWiame(e), 
are strong authorities in fovoiir of the ap|dicatioiL 

Cur. ado* trnft. 

The judgment of the Court was afterwards (/) delivered 

by 

Pabkb, B. — This was an application to be allowed to 
amend the indorsement on a pluries writ, in order to save 
the Statute of Limitations, by inserting instead of the 2l8t 
of August^ 1846, the date of the 20th of August^ 1848, 
being the day on which the original writ had actaally 
issued. We are of opinion that we cannot make the alter- 

(a) Ja/e, p. 395 % 8. C. 4 Bzch. wOe, ynA. 4, p. 30. 
171. Sm FMOipe y. Lewie, I L., (A Ante, vol 1« p. S7S. 
M. & P. 156. (0) ID M. k W. 476 ; S« G. 

(5) 5 C. B. 196 ; S. C. ante, 2 DowL 509, N. S. 
vol. 6, p. 335. (/) In Hilaiy Vacation, 1850. 

(c) 15 M. & W. 559 s S. C. 



MICHAELMAS TBRM, 13 VICT. 243 

adon asked for. fiy the terms of the statute it is necessary 1849. 
that the indorsement should be on the writ at the time ^J^^^^^^ 
when it was served; and we cannot^ therefore, even to save ^■ 

the Statoie of Limitations, afterwards make a new indorse- 
ment The role must be discharged. 

Rule dischaiged. 



BioNBLL V. Habpub, Exccutor of John Humphbets, 

deceased 

Debt. The first count of the declaration stated, that in Adaelmtioii 
the lifedme of John Humphreys, to wit, on, &&, by an ^ executor*^ 
mdentore made by John Humphreys of the first part, J^31l!JlSti 
M. A. T. of the second part, and the plaintiff of the third chwjsuig him 

in his ropre* 

part, J. H. for himself, his heirs, executors, &a, covenanted tentative che- 
with the plaintiff, that he, his heirs, executors, &&, would pay which' swed" 
to the plaintiff the sum of 200i, with interest, on the 1 at of ^JJ^^J,**®" 
June then next Breach: that although in the lifetime of mch executor,** 
J. H. the 1st of June had elapsed, yet the said sum of 20011, to the plaintiff 
with interest, had not been paid. tot^V^the 

The second count stated, that J. H. in his lifetime was forbearance at 

, interest by the 

indebted to the plaintiff in 200il, for interest for the for- plaintiff to the 

bearance at interest by the plaintiff to J. H. in his lifetime, tacTezecator 

at his request of moneys, &c. S)S^^ 

The third count stated, that the defendant, as such of moneyi doe 

irom the de- 

executor as aforesaid, heretofore, &c., was indebted to the fendant» aa 
pluntiff in 200il, for interest for the forbearance at interest » aforeei^to 
by the plaindff to the defendant as such executor as afore- ^o plaintiff*" 

■'^ * Hddf on gpe- 

said, €U his requeii, of moneys due from the defendant, as ciai demurrer, 

I /• •1 ii««/«*t*ti *^** *^o wordf 

such executor as aforesaid, to the plamtiff, which last men- « at his re- 
tioned sum was to be paid by the defendant as such Suitc^^d 
executor as aforesaid, to the plaintiff on request Breach : ^^ ^^^ 

' '■ rejected; that 

non-payment. they shewed a 

personal con- 
tract on the 
part of the defendant with the plamUff ; and that the ooiint was therefore improperly joined 
*'* the other oounts. 

R 2 



Harpub. 
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1849. Demurrer, and joinder in demurrer. 

BlONELL 

•• Warren, in support of the demurrer- The declaration is 

bad. The first and second counts are brought against the 
defendant in his representative character; while the third 
seeks to charge him with a personal liability. There is, 
therefore, a misjoinder. [He was then stopped by the 
Court, who called on,] 

WiUeSy to support the declaration. There has been no 
raiqoinder. The assets of a testator may, under certain 
circumstances, be charged with the payment of interest 
which has accrued due since his decease. The case 
resembles those of Ashby v. Ashby (a), and Prior v. Hent- 
brow (£), in which it was held, that an executor might be 
sued in his representative character for money paid for the 
benefit of his testator subsequently to his death. The 
third count could only be supported by proof of a contract 
with the testator. It may be contended, that the intro- 
duction of the allegation ^* at bis request," imports a 
personal liability. That averment, however, is unnecessary, 
and may be rejected. 

[Parke^ B., referred to Comer v. SJuw (c), which decided, 
that a count for goods sold to, and work done for, the 
defendant as executor, could not be joined with a count for 
money found to be due on an account stated widi him as 
executor.] 

Warren, in reply. The words, " at his request,** in the 
third count cannot be treated as immaterial, and be struck 
out, for the count would be rendered bad by their omission. 
In all actions for interest a request must be stated. If that 
allegation be retained the count clearly discloses a personal 

(a) r B. & C. 444. (c) 3 M. & W. 350 1 S. C. 6 

(6) S M. & W. 873. Dowl. 584. 
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contract with the platDtiff. The avcnnent is not that the 1^49. 
moneys were forborne " at the request of the defendant as bionbll 
execntor;** but simply '^ at his request" That must mean „ ^- 
that the defendant has agreed personally with the plaintiff, 
that he should be allowed to keep the money due from the 
testator^ and pay interest for so doing. (Mlds v. M<min$ {a) 
is in point. There the defendants were held to be per- 
sonally liable on a promissory note, by which they, as 
executors, jointly and severally promise to pay a sum of 
money on demand, with interest [He also referred to 
Bichardion ▼• Griffin (&), and Kkehenman v. Sheel (^).] 

Cur, adv. vult 

The judgment of the Court was afterwards (d) delivered 
by 

Parks, B. (After stating the pleadings, his Tx>rdship 
proceeded as follows) : — This is a demurrer on the ground 
of a misjoinder of counts, and we are of opinion that the 
declaration is bad on that ground. The first count is clearly 
against the defendant in his representative capacity. The 
last count would certainly be supported by proof of a 
contract by the defendant to pay interest on money due 
from the testator, and forborne after his death to the 
executor; and such contract would bind the defendant 
personally, but not as executor. But the plaintiff argued, 
that the request by the executor need not be proved, and, 
therefore, might be rejected; and that if the count had 
omitted the statement of the request, it would have been 
sufficient to make the defendant liable in his representative 
capacity, and so there would be no misjoinder. But if the 
count had omitted the statement of the contract for forbear- 
ance, it would have been bad on special demurrer for not 
stating the way in which the defendant became indebted 

(a) a B. & B. 460. (c) 3 Esch. 49. 

(b) 5 M. & S. 294. (d) In Hilary Term, l«50. 
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1 849. for the interest It would not have been sufficient to allege 
^^^^^^j^ that the testator or executor was indebted tx interest, 
9. without stating some contract or request. 

This count could not have been demurred to specially, 
for the answer would have been, that there was a sufficient 
personal contract with the defendant stated to render him 
liable by reason of his request The allegation of the 
request cannot, therefore, be rejected as surplusage, because 
it would make the count defiKlive; and considering the 
count as a good count, it could not be such but by treating 
it as a personal contract with the defendants^ and, if so, 
there is a misjoinder. 

If a defendant requests a plaintiff to forbear, and there is 
a promise to pay interest, such promise certainly makes no 
contract but a personal one with the defendant To make 
the defendant liable as executor, the count ought to state 
that the defendant was indebted as executor on a contract 
by the testator to pay interest so long as the debt should 
be forborne. There will, therefore, be judgment for the 
defendant 

Judgment for the Defendant 
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Bead o. Blatmbt. 1849. 

I HIS was a rule, calling upon the plaintiff to shew cause A cmim was 

why the defendant should not be at liberty to enter a sug- [St^ItT 

gestion on the roll to deprive the plaintiff of costs, under the ^jHf ^^! 

9 & 10 Vict. c. 95, s. 129. the writof ' 

The affidavit in support of the rule stated the following tamable on 

facts. The cause was tried before the undersheriff upon Jndmciitwaa 

a writ of trial, on the 7th of June last, when the plaintiff »f^ on the 

!•"■-•• rm • 1 nth, on which 

obtained a verdict for 921 2s. Id, The writ was returnable day the de. 
on the following day; and on the 11th of June, the costs tainedarulep 
were taxed and judgment was signed. On the same day J^^^^* ^^^ 
the present rule was obtained ; and it was served on the I4th, for a 

fuggestion to 
deprive the 
plaintiff of ooati. The nile was drawn up od i wwliiig the writ of trial. 

Mtldf I, that the mle was obtained in time; and 

2, that it was no olgection to the mle that it was drawn np on reading the writ of trial ; 
althoogh the writ had, in fiMStt not been returned, bat was in the plaintiff's unds when the role 
was obtained. 

The aiBdarit in support of the role staled that the delendant was residing at the Ume of 
sweuring the aiBdarit and when the debt was contracted, at *' 30, W. St./' Ac., ** withm the 
district and jurisdiction of the CleriLenwell County Court of Middlesei," uid that '* the cause 
of action arose wholly within the district and Jurisdiction of the said Clerkenwell County of 
Middlesex," within which district and jurisdiction the defendant was so dwelling when the debt 
sought to be recovered in this action was contracted. 

Sdd, that the affidavit sufficiently shewed that the cause of action arose within the juris- 
diction of the County Court. 




V, 

Blaynby. 
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14th. Execution was afterwards issued ; and on the 25th 
of June, the sheriff levied the amount of debt and costs, 
which was paid under protest The defendant's affidavit 
also stated, ** that this deponent is now residing at 30, 
Wharton Street, Clerkenwell, in the county of Middlesex, 
established" under the 9 & 10 Vict. c. 95; *< that this 
deponent was residing within such district and jurisdiction 
at the time the whole of the debt was contracted, for 
the recovery of which this action was brought;'' ''that 
the cause of action arose wholly within the district and 
jurisdiction of the said Clerhenwell County of Middle^ 
sex, holden at Duncan Terrace, Islington, in the county 
of Middlesex, within which district and jurisdiction this 
deponent now dwells, and was so dwelling when the debt 
sought to be recovered in this action was contracted, and at 
the time when this action was commenced." 

The rule was drawn up on reading the writ of trial, and 
required the plaintiff to shew cause in this Term. 

Joyce shewed cause, first, as judgment was signed on 
the 11th, the present rule, which was obtained on the same 
day, is erroneous, as it does not seek to set aside the judg- 
ment ; Smith v. Roberts (a). If the defendant was unable 
to ascertain, when he moved for this rule, whether judgment 
had been signed, he should have asked for a rule to set 
aside the judgment ''if entered;" Vicars v. Mould (Jf), 
The rule cannot be made absolute in its present form. 

Next, there is an incongruity on the face of the rule ; for 
it is drawn up on reading the writ of trial. That wri^ 
however, was not in Court, but in the hands of the plaintiff's 
attorney when the rule was obtained, and the rule, therefore, 
cannot have been granted upon reading the writ 

But, Airther, the affidavit upon which the rule was 
obtained, does not shew that the defendant is entided 



(a) Hilary Term, 1849> Ezch,, cited from 13 Jur. 40. 
(6) Hilary Term, 1849» Ezch., cited from 13 Jur. 85. 



Blayney. 
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to enter a su^estion; for it does not shew that he was 1849. 
residing within the jurisdiction of the County Court at the r^^„ 
time when the action was brought In the first part of the 
affidavit he states, that he was residing within the district 
at the time when he swore the affidavit, and when the debt 
was contracted: and the latter part, which speaks of his 
residence, not only at those times, but also at the time 
when the action was brought, does not shew that the 
residence was within the jurisdiction of any County 
Court; but only that it was within the jurisdiction of the 
** Clerkenwell County of Middlesex." [Mauk, J. — The word 
County is used by ancient law writers for the County 
Court (a).] That applies only to the old County Court ; 
but not to the Courts established by the 9 & 10 Vict 
c 95. 

Carrie, in support of the rule. The rule was obtained 
three days after the return of the writ ; therefore it cannot 
be successfully contended that the application was too late. 
And the rule was drawn up in the right form, for it does not 
appear that at the time when the Court granted it, judgment 
had been signed. In Kinff v. Erk (&), the Court permitted 
a suggestion to be entered after final judgment and exe- 
cution, where it appeared that the defendant had had no 
opportunity of applying sooner, and a Judge at Chambers 
had refused to stay the proceedings. So in Johnson v. 
Beak (c), where the cause was tried before the sheriff in 
Vacation, the Court allowed a suggestion to be entered 
after judgment, as the defendant had had no opportunity 
of applying before it was signed. [Maule, J. — The rule, 
although obtained on the 11th, was not served till the 14th; 
the objection on the ground of delay would, therefore, seem 

(a) The word " comitatus" is (b) 5 Dowl. 595 $ S. C. nom. dkf. 

alao used in the same sense. 2 M. & W. 383. 

" NuUus comitatus dccetero tcne- (c) 5 M. & W. 276 ; S. C. nom. 

atur nisi de mense in mensem." div, 7 Dowl. 487* 
Magna Charia, 9 Hen. 3, c. 35. 
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1849. well founded.] The plaintiff did not take any step in that 
^"■^^[2^ interval ; for execution was not levied till the 26th. 

«• With respect to the alleged insufficiency of the statement 

in the i^davit of die defendant's residence at the time 
when the action was brought, it is submitted, that the 
Court can clearly collect, that he resided at that time 
within the juriadicUon of the Clerkenwell County Court of 
Middlesex. It is true, the word ^* Court" has been acci- 
dentally omitted ; but the objection arising fiom such 
omission b answered by putting upon the word '< County," 
the construction si^gested by Mr. Justice Maxde* 

Wilds, C. J. — The Court is of opinion that this nik 
must be made absolute. It appears that the defendant 
moved for the rule within four days after the writ of 
trial was returnable ; and he was therefore in dme, in that 
respect, aooording to die pmctiee of the Court As to the 
objection, that the rule was drawn up on reading the writ 
ci trial, when, in fiust, the writ was in the hands of the 
plaintiff 'a attorney, — it was returnable on the 8th, althou^, 
in fact, it was not brought in until the llth; and there 
is, therefore, nothing incongruous in die rule being drawn 
up upon reading the writ The next objecdon made <m 
the part of the plaintiff, was, diat the defendant does not 
swear that he lived within die jurisdiction of that district of 
the County Court of Middlesex, which comprises his ren- 
denoe. Now, in the earlier part of the aflklavit he says, 
that he resides in ** Wharton Street, Clerkenwell, in the 
county of Middlesex, within the district and jurisdiction of 
the Clerkenwell County Court of Middlesex.^ It is very 
true that icdt^wards, when speaking of the dause of action, 
he says it arose within the jurisdiction ^^ of the aaid Clerken- 
well County of Middlesex ;" but we think the word ^ said" 
may £Eurly apply to the district County Court previously 
described. It consequendy appears sufficiendy upon the 
affidavit that the defendant was residing, when the action 
was brought, within the jurisdiction of the Clerkenwell 
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County Court; and therefore, we must make this rule 1849. 
absolute. """^17"^ 



Havlr, J., WiLUAM8> J., and Talvoubd, J., concmred 

Rule absolute (a). 

(a) In the same Tenn, Carrie for settiDg aside the judgment 
obtained a mley which was made and execution. See 1 L., M. & P. 
abedote in Hilary Term» 18M>» 106. 



Blaynky. 



The Duke of Brunswick v. Sloman and Others. 

A RULE had been obtamed by one of the defendants in The 

this case upon an affidavit, the jurat of which was as ll^^affiii^^ 

follows :— ^ day of the 

month, is a 

** Sworn this day of November, 1849." fatal defect(a). 



ABen, Serjt, and HenMer^ upon shewing cause, objected 
to the affidavit being read. [They cited BlaekweB v. 
AOeH (b), and Cobbett v. 014field (c>] 

Luih, contrL In BlachoeU v. J/Zm, the affidavit httd no 
date whatever. Here the day of the month alone is 
wanting; and that may be supplied by the affidavit of 
another deponent, who, in stating that he has read it, 
describes it as sworn on the 16th of November. 

The Court rejected the affidavit; and the rule was 
dischaiged with costs. 

Rule discharged. 

(a) See The Da&e (^BruMwck (6) t M. & W. 146. 
V. Harmer, 1 L., M. & P. 505. (c) 16 M. & W. 469 ; 8. C. 
In re JUoyd, id. 545. taUe, vol. 4, p. 492. 
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1849. 



If the Judge 
at nui prius 
die berore 
sealing a bill 
of exceptions 
to his ruling, 
it is not com- 
petent for any 
other Judge 
to seal it, nor 
for the execu- 
tors of the 
deceased 
Judge to affix 
their testator's 
seal to it. In 
such a case 
the Court can 
only grant a 
new trial. 



NiND V. Arthur. 

JtSVLESt Serjt, on a former daj in this Term obtained a 
rule, calling on the plaintiff to shew cause whj it should not 
be referred to one of the Judges of this Court, to seal a bill 
of exceptions, which had been tendered at the trial to the 
ruling of the late Mr. Justice CoUman, but which had not 
been sealed by that learned Judge at the time of his death ; 
or why the Court should not grant a new trial 

S. Prentice^ for the plaintiff, now consented to the rule 
being made absolute, suggesting at the same time that the 
bill should be sealed by the Lord Chief Justice, as the 
cause had been tried during the sittings in Term, and 
CoUmafiy J., was therefore sitting /or, or m ^ absence of 
the Chief Justice (a). He also proposed, that if the parties 
differed in settling the bill of exceptions, it should be re- 
ferred to CressweU, J., who had tried the cause upon a former 
trial, to settle it [Mauley J. — The difficulty I feel is, that 
by this consent you wUl in effect be giving jurisdiction to 
the Court of error. This is a matter which concerns that 
Court rather than us. I am disposed to think that the 
proper course would be, for the parties to consent to a 
special verdict fFUde^ C. J. — Or for the Court to grant a 
new trial. We cannot seal the bill in the way suggested.] 
The executors of CoUman, J., might seal the bill. ** If the 
justice die, yet shall there be a scire facias go against his 
executor or administrator.'' 2 Inst 428. 



WiLDR, C. J. — Unless the parties can agree on some 
mode between themselves, so that the record shall be unob- 
jectionable in a Court of error, this Court can only grant a 
new trial (&). 

(a) See 18 Elis. c. 12. 

(6) See Newton v. Boodle, 3 C. B. 795 ; S. C. ante, vol. 4, p. 664. 
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1849* 



Newnham V. Bbveb and Another. 

1 HIS was a rule, calling upon the defendants to shew The 6 & 7 
cause why the Master should not review his taxation. , 83,1lrUch^' 

The action was an action of replevin to recover certain empowers the 

' owner of a 

goods, which had been taken under a distress for the tithe rent. 
arrears of a tithe rent-charge, issuing out of certain lands of tn^JSufor ^ 
the plaintiff, in Mortimer West, Hampshire. By a Judge's ^f^;^ 
order, made after issue joined, the action was stayed *^ upon to act and 

. . demean him- 

payment of 19i^ 1 5s. Sd., rent-charge, due from the plaintiff self in relation 
to the defendants, t(^ther with the costs, to be taxed and ja^rdmi^^ 
paid in two days after taxation." The Master taxed the ^^^^'T^ ®^ 

^ J ^ ^ rent," does 

defendants' costs upon the principle of their receiving a *^ tall apt entitle 
and reasonable indemnity," according to the 5 & 6 Vict costs now sub. 

g^ Q»7 a O stitutedfor 

C tf/, 8. Z. the double 

costs given by 
the 11 Geo. 2, 

Atherton shewed cause. The Master's taxation is correct c 19, in re. 
The 6 & 7 Wm. 4, c. 71, s. 81, empowers the person entitled ^ ^^^* 
to the rent-charge to distrain for it, ** and otherwise to act 
and demean himself in relation thereto, as any landlord may 
for arrears of rent reserved on a common lease for years." 
The effect of this provision is to place the owner of the rent- 
charge in the same position, in all respects, as a landlord ; 
and one of the rights which b conferred upon landlords 
by 11 Geo. 2, c 19, & 22, is, that in actions of replevin, 
**ii the plaintiff or plaintifis" '* shall become nonsuit, dis- 
continue, his, her, or their action, or have judgment given 
against him, her, or them, the defendant or defendants in 
such replevin shall recover double costs of suit f and, in 
lieu of double costs, a ** full and reasonable indemnity as to 
all costs, charges, and expenses incurred," is substituted by 
the 5 & 6 Vict c* 97, s. 2. The defendants, therefore, are 
entitled to have their costs taxed upon this footing. Upon 
the taxation before the Master the plaintiff referred to 
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1849. JTie Leambuier Canal Company v. Norri${a)t and The 
^^^^^^^ Leominster Canal Compcatg v. Cowett (b) ; but the dedsions 

_ 9' in those cases tamed upon the terms of a local act The 

and Another, marginal note of Undon v. CoOins (c) states, that an avowant 
for a rent-chaige is not entitled to doable costs under the 
11 Geo. 2» a 19, s. 22, when the plaintiff is nonsuited ; bat 
no decision was ever given in that case. \MaMkf J. — ^The 
award of costs to a plaintiff or defendant is the act of 
the Court, not of the party. How can you make out that 
that is an acting or demeaning himself as landlord by 
the party?] The words are figurative, and perhaps not 
very well adapted to express the intention of the I^efpB- 
lature. [ffUde, C. J. — ^I should have understood them to 
mean that the owner of the rent-chaige might conduct the 
distress like a landloid.] That is expressed in the i»e- 
ceding part of the section, which says^ that it shall be 
lawful for the person entided to the rent-chaige **to 
distrain upon the lands liable to the payment thereof 
or any part thereof, for all arrears of the said rent-chaige, 
and to dispose of the distress when taken," after which it 
adds, ^ and otherwise to act and demean himself" &a So 
that something in addition to the power of conducting the 
dbtress like a landlord must be intended. The object of 
the act was to give the owner of the rent*charge the same 
powers and privileges as are possessed by landlords^ as 
ex. gn, to distrain or impound upon the premises, to sell, 
and also, it is submitted, to receive ihe full costs, which 
are now given in lien of double costs where the landlord 
succeeds in replevin. 

Bykh Seijt, in support of the rule, was stopped by the 
Court. 

WOiDB, C. J. — There is some diflSculty in the con- 



(a) r T. R. 600. (c) WiUes» 499. 

(b) 1 B. & P. 213. 
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stmction of thb act ; bat I think that the words of the 
aectkm in qoeation are satisfied by allowing to the person 
entitled to the rent-cfaarge all the legtl incidents which 
attaeh by the 11 Gea 2, c. 19, to the condact of a distress 
by a landlord for rent in arrear. That, however, does not 
include the right to an indemnity in lieu of double costs, 
for giving costs is an act of the Court 
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1849. 



Nbwnham 

9. 

Bevse 

and Another. 



Maulb, J.— -The act enables the ipeanon entitled to the 
rent«chaige to do all those things which a landlord may do. 
Thos, he msy demean himself negligently in distnuning, 
without becoming a trespasser ab initio; but although the 
words are very large, I am unable to see how he can 
be entitled to double costs. 



WnAdAMB, J., and Talfoubd, J., concurred* 



Rule absolute. 



Slater v. Mackib. 

JL HIS action was brought upon a judgment recovered in The plaintiff 
one of the superior Courts for 152. Ss. 6d., besides costs, oom^^dg. 
against the defendant, who had suffered judgment to go by jj^!]^^^ 'f^, 
defiiult. The defendant was a clerk in a public office in >n a pahllc 
die Tower, living in furnished lodgings in Robert Street, no a»eti to 



Chelsea, and not possessed of property available to satisfy i^^^ y^^^ 
the judgment upon the execution of a fi. ia* The plaintiff who wasin 
brought the present action for the amount of the debt and Balanr, ont of 
costs (exceeding^ together, 20L), in order that he might proposed to^ 
obtain satisfaction of the judgment by a ca. sa. The de- "^ "^^f ^ 
fondant pleaded a fidse plea of nul tiel record, upon which payment of 
the plaintiff recovered judgment braoght an 

action npon 
the Jodment for the debt and coati, (amounting together to inwards of 201 ), to which defendant 
pleMod nol tiel raeord. 

^ci^ that the plaintiff was entitled to the coats of the second action, as it sidBciently appeared 
th at wjdy nt bringing a second action he could not have obtained the froits of the jodgment 
reoovered in the first* 
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1849. Upon an affidavit stating these fects, Needham obtained a 

^^^[^2^]^ rule calling on the defendant to shew cause why he should 

, V- not pay the costs of the action, under the 43 Gea 3. c. 46, 

Mackib. ^,\ 

s. 4 {ay 

The defendant's affidavit in opposition to the rule stated 
that the first action had been brought for goods sold and 
delivered ; that the cause of action arose within the juris- 
diction of the Hammersmith Countj Court, in whidi he 
was liable to be, and ought to have been sued, and that no 
question of law could have arisen to make the case fit to 
be tried in the superior Courts. The affidarit also stated 
that the defendant had ofiered to set aside 6021 a-year out 
of his salary for his creditors. 

H. Milb shewed cause. The plaintiff is not entitled to 
any indulgence, for he ought in the first instance to have 
sued in the County Court ; and to give him the costs of 
this action, would be to sanction his proceeding in the first 
action. The defendant might have entered a suggestion to 
deprive the plaintiff of costs in the first action ; and had he 
done so, the plaintiff could not have raised his demand in 
the second action above 20£, so as to get execution against 
the defendant's person. [ fFUe, who appeared in support of 
the rule, referred to Reed v. Shrubsole {b)y where the Court 
held that the 129th section of the County Courts' Act does 
not apply where the defendant suffers judgment to go by 
default.] That was an action of tort, this is an action of 
contract ; and that decision, therefore, might not be appli- 
cable. CressweU, J., differed firom the rest of the Court in 
Bead v. Shrubsole; and it may be observed, that unless the 
129th section applies to actions where judgment is allowed 

(a) Which enacts, that in all sncfa action on the judgment 
actions brought upon a judgment, shall be brought, or some Judge 
" the plaintiff or plaintiffs in such of the same Court, shall other- 
action on the judgment, shall not wise order." 
recover or be entitled to any costs (6) Ante^ vol, 6, p. 707 ; S. C. 
of suit, unless the Court in which 7 C, B. 630. 
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V, 

Mackie. 



to go by default, a defendant who vezatioosly puts the 1849. 
plaintiff to the expense of going to trial, will be in a more slater 
favourable situation than one who honestly acquiesces in 
the justice of his adversary's demand. [Matdef J. — I think 
that the words of the act are quite clear, and that they 
ap{dy only to actions in which a verdict has been given. 
Heed v. Shrubsok shews how strong was the opinion of the 
majori^ of the Court, when they decided against the view 
taken by my Brother CresstoelL] At all events, it is quite 
in the discretion of the Court whether the plaintiff, in an 
action upon a judgment, shall be allowed his costs; Hon" 
mer v. White (a) ; and as the present plaintiff sued in the 
first instance in the superior Court instead of the County 
Court, the Court will on that account refuse his application. 
\MauJe, J. — If the action had been tried by a jury, we 
should have been able to see whether it had been properly 
brought in the superior Court Williams^ J. — How came 
the defendant to plead nul tiel record in the present action ?] 
He might have succeeded on that plea, if he had applied 
for, and entered a suggestion on the roll in the first action. 
But the Court will not grant the plaintiff costs merely 
because the plea was false ; HaU v. Pierce {b) ; Hanmer v. 
White. [Wilde, C. J.— In HaU v. Pierce, the plaintiff was 
obliged, by his own default, to sue upon the judgment] 
The only reason that the plaintiff had for suing upon the 
judgment in this case, was to get his judgment satisfied by 
a ca. sa.; and it is submitted, that that is not such a ground 
for that proceeding as should entitle him, in the opinion of 
the (yourt, to costs. [The cases of GamweU v. Barker (c) ; 
Hopkins V. Freeman (d)\ Meuan v. Ntckolle^e); and Banks 
V. Newton (/), were also referred to.] 

Wise, contrii, was stopped by the Court 

id) 12 M. 8i W. 619; S. C. (rf) 13 M. & W. 372; S. C. 
ante, vol. 1, p. 653. tmte, vol. 2, p. 447. 

ib) 5 Dowl. 603. (tf) 14 M. & W. 118. 

(e) 5 Taant 264. (/) 11 Q. B. 340. 

VOL. vn. S D. & L. 
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1849. Wilde, C. J. — In this case it appears that the plaintiff 

Slater ®^^ ^^'^ * debt, as to which there was no dispute as to 
V. the amount or any thins else. The defendant suffered 

judgment to go by de&ult The plaintiff then finds that 
although the defendant holds a place in a public office, yet 
he has no property liable to be taken in execution. What 
is the plaintiff to do in such a case? The defendant is in 
a situation in which it is abundantly clear that if personal 
process could be resorted to, satisfaction would be obtained. 
This we cannot but infer fix)m his statement of his readi- 
ness to set aside 60/. a-year out of his salary for the pay- 
ment of his creditors. The plaintiff then brings an action 
on the judgment, and now asks us to give him his costs of 
that action. This it is in the discretion of the Court to 
grant or refuse. Now, what is to govern that discretion? 
What better ground can the Court have for exercising it in 
favour of the plaintiff than is afforded in the present case ? 
The plaintiff pursues the only means of obtaining die 
fruits of his judgment He brings an action upon the 
judgment, and is met by a plea of nul tiel record, which 
does not go to the merits. We are asked to believe that it 
was possible that the plea was pleaded under the impres- 
sion that it was a good plea, as the defendant might have 
applied to enter a suggestion to deprive the plaintiff of 
costs. But it had already been decided in this Court, 
tiiat such a suggestion could not be entered when the 
judgment went by default The plaintiff has now got 
judgment in the action upon the judgment: and in support 
of his application for costs, he says that he had no other 
means of making his judgment available than by bringing a 
second action ; • that the defendant had no defence to the 
first action, as is manifest by his suffering judgment to go 
by default ; and that, besides, he had put the plaintiff to 
additional costs by pleading a false plea. The case of HaU 
V. Pierce (a) was relied on; but the reason why the Court 

(ff) 5 Dowl. 603. 
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in that case refused the plaintiff his costs, was because it 1849. 

was his own fault which rendered the second action neces- 

saiy. That case, indeed, appears to me to be an authority 

against the defendant I think that the ground on which 

the discretion of the Court should be governed is made out 

here. The plaintiff conld not obtain the fruits of his judg^ 

ment except by personal process ; and it would be a denial 

of justice to refuse him the costs necessarily incurred for 

that purpose. The circumstance of a false plea having 

been pleaded makes the case stronger. I therefore think 

that this rule must be made absolute* 

Maulb, J. — I am of the same opinion. I think the 
plaintiff adopted the only means left him of obtaining pay- 
ment of a just debt Having adopted that means, the de- 
fendant stops that proceeding by a plea false to his own 
knowledge, and which had no other effect than to delay 
the plaintiff, and to make him pay 6L or 6L to get over the 
stoppage. The question is, whether the costs ought to be 
pud by the plaintiff, who was blameless in the whole 
matter, or by the defendant, who imposed upon him the 
necessity of incurring those costs. I think the defendant 
ought to pay them. 

WiLLiAMB, J. — I am of the same opinion. It is unneces- 
sary to lay down any general rule ; but I think that, under 
the particular circumstances of this case, the Court ought 
to exercise its discretion by giving the plaintiff his costs. 

Talfoubd, J., concurred. 

Rule absolute. 



8 2 
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1849. 

Bell and Others, Assignees of Thomas Willmott, a 

Bankrupt, v, Bidgood. 

By a Judge's A SSUMPSIT. The action was brought in pursuance of 

ordered that A Judge's order, dated the 6th of March, 1848, by the 

oFsst^pro!^^ assignees of a bankrupt, to try the validity, as against the 

2r^lAe plaintiffs, of an execution upon a judgment recovered by 

fUyed,aad the defendant against the bankrupt The following case 

that in default .. /•,, . ,j ti» 

of payment ^ss, by the consent of both parties, stated under a Judges 
^fnd^^^ ^^^^ ^"^^ *« ^F'^^^^ ^^^® Court 

ment De&ult 

wasmade^aad Csuu^ 

judgment — ^"^' 



^J^?^^ Thomas Willmott, up to and at the time of his bank- 

flat^ that ruptcy, carried on the business of a suigeon and apothecary. 

wasajud^r. Before his bankruptcy, and while he carried on his busi- 

didt wvthin ^^^ Messrs. Bidgood & Co. drew upon him, on the 7th of 

c^t/J?!^ ^' ^^^y* ^^*^' * ^^'^ ^f exchange for 3«i 12*. 9i, payable, 
four months after date, to them or their order, which bill 
the said Thomas Willmott accepted, and Messrs. Bidgood 
& Co. indorsed to the defendant in this action for a bona 
fide, full, and valuable consideration. The bill was not 
paid by Thomas Willmott at maturity, and is still wholly 
unpaid. The defendant commenced an action adversely, 
and not by collusion for the purpose of fraudulent prefe- 
rence, in the Court of Common Pleas, against Thomas 
WiUmott, for the recovery of the amount of this bilL The 
declaration was duly filed and notice thereof duly given to 
Thomas Willmott, according to the practice of the said 
Court; and Thomas Willmott having no defence to the 
said action, the following order was, on the 20th of Janu- 
ary, 1848, by consent, made by Cresswell, J.: — 

** Upon hearing the attorneys or agents for the plaintiff 
in person, and by consent, I do order, that upon payment 
of 3821 12«. 9dl, the debt for which this action is brought, 
together with interest from the 10th of November last, and 
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costs, to be taxed as between attorney and client and paid 1849. 
forthwith, all Further proceedings be stayed; and I further ^"bbll 
order, that in case default be made in payment as aforesaid. ^ *'* 
the plaintiff be at liberty to sign final judgment and exe- 
cution for the amount, with costs of judgment and execution, 
sheriff's poundage, officers' fees, and all other incidental 
expenses. 

(Signed) "C. Cressweli:..'' 

The costs in the said action were, on the 20th of Janu- 
ary, taxed at lOL 4s. 6d. Default was made by Thomas 
Willmott in payment, pursuant to the said order, of the 
several sums of SSL I2s. dd., 9s. 9d. for interest, and 
102. 4s. 6d. for costs, making together 49L 7s. Thomas 
Willmott did not plead or in any way answer the said decla- 
ration. On the 7th of February, judgment was signed in 
the said action for 49L 7s., under the said order (a). On 
the 9th of February, 1848, a fL & issued by virtue of the 
judgment directed to the sheriff of Middlesex, and delivered 
to him at half past twelve o'clock on the said 9th of Febni- 
ary, direcdng him to levy, &c. The said sheriff, at two 
o'clock on the said 9th of February, seized and took in exe- 
cution certain goods and chattels of Thomas Willmott, and 
remained in possession of the same until the 18th of March, 
1848, when he withdrew under authority of the Judge's 
order of the 6th of March, 1848, whereby the sheriff was 
directed that, ** upon payment of 607. by the plaintifis in 
this action into Court, the sheriff should withdraw from 
possession," and which sum of SOL was paid accordingly on 
the 17th of March, 1848. On the said 9th of February, 
Thomas Willmott being unable to meet his engagements, 

(a) The judgment was entered ment, it stated that the sum " still 

in the usual form in which judg- remains wholly due and unpaid 

ments on a Judge's order are to the plaintiff, which premises 

entered. After stating the decla- the defendant doth not deny," &c. 

ration, the Judge's order, and See form of such judgment in 

the defendant's default in pay- Chit. Forms, 318, 6th ed. 
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1849. signed a declaration of insolvency in the Court of Bank- 
j^^^^ ruptcy, under the 6 Geo. 4, c. 16, & 6, and on the same 
*• 9th of February, at ten minutes before three o'clock, canaed 

the same to be filed in the Lord Chancellor's oflSce of the 
secretary of bankrupts. A fiat in bankruptcy, directed to 
the London Court of Bankruptcy, was sealed and issued 
on the 10th of Februaiy, 1848, against Thomas Willmott, 
who was declared a bankrupt on the 1 1th of February, and 
the plaintifis were appointed assignees of the bankrupt on 
the 25th of February, 1848, under the fiat At four o'clock 
in the afternoon of the said 10th of February, the attorney 
of Thomas Willmott served on the undersheriff of Middle- 
sex a notice that the fiat had issued, and at a quarter past 
two o'clock on the said 11th of February, the attorney to 
the fiat served on the said undersheriff, and the officer in 
possession, notice that Thomas Willmott had been adjudged 
a bankrupt^ and required them not to sell or remove aoy 
of Thomas Willmott's goods, &c. 

The question for the opinion of the Court was, whether 
the execution was valid against the fiat If the Court 
should be of opinion that it was valid, judgment was to be 
entered for the defendant immediately after this cause was 
decided. If the Court should be of a contrary opinion, 
judgment was to be entered for the plainti£&. 

J. W. Rogers^ for the plaintifis. The execution is void as 
against the assignees. The 108th section of the 6 Geo. 4, 
c. 16, enacts, that no creditor upon any judgment *' obtained 
by default, confession, or nil dicit, shall avail himself of such 
execution to the prejudice of other fair creditors, but shall 
be paid rateably with such creditors." Under this provision, 
therefore, the execution is clearly void. The question then 
is, whether it is valid under the 1 Wm. 4, c. 7, s. 7, which 
provides, ^'that no judgment signed or execution issued 
after the passing of this act on a cognovit actionem signed 
after declaration filed or delivered, or judgment by defiiult, 
confession, or nihil dicit, according to the practice of the 
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Court, in any action commenced adversely, and not by 1840. 
collusion, for the purpose of fraudulent preference, shall be 
deemed or taken to be within'' the 108th section of the 
first mentioned act The judgment upon which execution 
issued in this case does not fidl within the description of a 
''judgment by defiuilt, confession, or nihil didu" This judg- 
ment was signed under a Judge's order ; and is analogous 
to one entered up upon a warrant of attorney, which has 
been held not to be protected by the 1 Wul 4, c. 7, s. 7 ; 
Cro^ld ▼• Stanley (a). It was said by Farhe, B., in Baker 
y. Flower (ft), that a consent to a Judge's order resembled 
a cognovit, although it was not one; ''for nothing can be 
done upon it of itself, until a Judge's order is made in 
pursuance of it" 

Granger, for the defendant, was stopped by the Court 

MauIiE, J. — The language of the judgment shews clearly 
that it is a judgment by nil dicit; and therefore it falb 
within the 1 Wm* 4, c. 7, s. 7. The words of the judg- 
ment, — " which premises the defendant doth not deny (c)," 
— shews that he says nothing. The execution is valid, and 
judgment must be for the defendant 

Cbesswbll, J., and WiiiLiAMS, J., concurred. 

Judgment for the Defendant 

(a) 4 B. & Ad. S7. (c) See aiUe, 261, n. 

{b) SM. & W. 670, 1. 
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1849. 



Cox V. Bevan. 



The writ of jRIDEAUX moved for a rule callinff upon the plaintiff 

•llocRtar ezU . ^ r r 

gent 18 pro- to shew cause why the writ of allocatur exigent and sub- 

on'tL retain ^^uent proceedings in this cause should not be set aside. 

exur?f *^* The plaintiff, it appeared from the afiSdayit in support 

andnot on the of the rule, recovered judgment in this action, and on the 

althouffh tCT l^^ of November, 1848, issued a ca. sa., which was 

JJ^j^^j^ returnable on the 21st On the 24th of November, he 

in Term. gued out an exigi facias, which bore teste on that day, and 

was returnable on the 11th of January, 1849, the first day 

of Hilary Term. It was filed on the 27th of January, and 

on the same day the allocatur exigent, which was now 

sought to be set aside, was issued, bearing teste the 11th. 

Prideaux. The allocatur exigent is wrongly tested: it 
should have been tested on the 14th, or the quarto die post, 
and not on the 11th, the day on which the exigi facias was 
returnable* It is laid down in TUW^s Pract 129, 9th ed., 
that '^ where the plaintiff means to proceed to outlawry, 
the capias should be tested on the quarto die post of the 
return of the original, the alias on the quarto die post of 
the return of the capias, and the pluries on the quarto die 
post of the return of the alias ; and there must be fifteen 
days, at least, between the teste and return of each writ." 
And the same work, in treating of the exigi &cias, says, 
p. 132, *' this writ should be tested on the quarto die post 
of the return of the pluries capias before, or of the capias 
after judgment" The teste of the allocatur exigent is not 
mentioned, but the inference firom the passages cited is;, 
that all writs in proceedings to outlawry should be tested 
on the quarto die post This view is confirmed by the 
2 Wm. 4, c 39, s. 5, which, in making some alterations in 
the practice of proceedings to outlawry, enacts, that the 
first exigent shall be tested on the day of the return of the 
capias or distringas/ and every subsequent exigent shall be 
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tested on the retarn day of the preceding writ. [^Mduk, J. 1849, 
— Suppose a County Court or husting had been held 
between the return of the exigi facias and the quarto die 
post, it would have been passed over if the allocatur exigent 
had been tested in the manner contended for. But in 
Archbcli^s PracL 1138, 8th ed, it is said, ^ the defendant 
must be exacted, or demanded, upon these several writs, 
at five consecutive County Courts or hustings ; for if any 
County Court or busting have intervened, the several writs 
of exigent, &a, already executed are without efiect, and 
you must sue out an exigi and writ of proclamation de 
nova"] The general principle of law is, that the defendant 
should have three days' grace for appearing to a writ ; but 
he will be deprived of this if the allocatur exigent may 
issue on the day, and not on the quarto die post, of the 
return of the preceding writ. It is true, in the form of an 
allocatur exigent given in Tid<Vt Forms^ p. 40, 6th ed., 
there is a direction that the teste should be ^^on the return 
of the exigent, if in Term ; the quarto die post, if not :" 
but the distinction is not founded on any principle ; and in 
Taylor v. Waters {a)y where the aUocatur exigent was tested 
on the 20th of May, which was the quarto die post tlie 
return day of the exigent, it will be found, on reference to 
the almanack for the year in which that writ was tested, 
that the 20th of May was in Easter Term. [WUUams, J. — 
The form in Tidd*8 Form»y p. 44, 8th ed, states, ''we 

command you, that allowing those County Courts 

at which C. 1). was demanded, and did not appear, as 
yon have thu day returned to us,** &c (&).] That is 
inconsistent with the direction that the teste, out of Term, 
should be on the quarto die post 

Wilde, C. J. — This objection cannot be sustained. The 
direction given by Mr. Tidd^ that the teste should be on 
the day of the return of the exigent, if in Term, and if 

(a) 2 B. &' C. 353. is to make the teste " the day of 

(6) The direction in that edition the return of the exigent." 
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1849. 



Cox 

9. 

Bjsvan. 



not) on the quarto die post, is undoubtedly of great wei^t; 
but the only authority before the Court \a the form of the 
writ itself, which shews that it issues on the day on which 
the preceding one is returned. The question, therefore, 
does not turn upon the statement of any rule of practice ; 
for the form of the writ conclusively shews that the pro- 
ceedings are regular. There will, therefore, be no rule. 



Maulb, J., Williams, J., and Talfoubd, J., concurred. 



Rule refused. 



Gibbons v. Vouillon. 

To a deda- MJEBT for interest, and upon an account stated. 
dSen^t VloA, That after the contracting of the said debts, and 

^»^ before the commencement of this suit, to mt. on the 17th 

after the ac 
cruing of the 
caosesof 
action, the 
defendant, 
the plaintiff, 
and the other 
creditors of 
ihe defendant, 
executed a 



of May, 1813, by indenture then made between the de- 
fendant of the first part, J. G. T., J. R, and E. S. of the 
second part, and the plaintiff and divers other persons, 
therein described as creditors of the defendant, of the 
third part ; — after reciting that the defendant had for some 
time past carried on the business of a silk* mercer and mil- 
ihedefendv^ liner ou his own account; that the several debts due unto 
a letter of (he parties thereto of the second and third parts, which 

license to carry *^ ... 

on his trade were Set opposite to their respective names, had accrued 
udOuJifimy ^^e, and that the defendant was unable immediately to 
^^"J^J^ satisfy the said debts; that it was considered that, with 
should, during ^ yiew to the gradual realization of his effects, it would be 

that period, 

molest or in- more advantageous to all parties interested that the said 

terfere with 

the defendant, 

contrary to the meaning of the deed, the defendant should be released from the debts due to the 

creditors contrayening the letter of license, and the deed might be pleaded in bar to such debts. 

The plea then, after averring the non*expiration of the five vears, and petfbrmanoe by defendant 

of his part of the contract, arerred that plaintiff molestea and bterfered with defendant by 

instituting this suit ajBfainst him, whereby defendant became released. 

JSIdd a good plea u substance. 

Whether the plea was bad on special demurrer, for being pleaded in bar generally, and not 
to the further m^ntenance of the action, quan (a). 

(a) See Phillipt 7. Surridge, 1 L., M. & P. 458, (fifth point.) 
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defendant should, for the period of five yews, be permitted 1849. 
to carry on the said business, under the inspection of the gibboni 
said J. G. T., J. F., and £. &; and that it was agreed, ^' 

that the bosinessf, which had been so carried on by the 
defendant^ should thenceforth be carried on under the 
superintendence of inspectors, on behalf of the said credi- 
tors, for the term of five years firom the day of the date 
of the sud indenture, or until the inspectors for the time 
being should deem it expedient to wind up the said busi- 
ness, under the provision in such behalf thereinafter con- 
tained, or until the letter of license thereinafter granted 
or contained should be revoked ; — in pursuance of the said 
recited agreement, the siud several persons, parties thereto 
of the second and third p^rts, did by the said indenture 
give and grant unto the said defendant, until the 17th of 
May, 1848, or until the license by the said indenture, 
granted should have been determined under the provisions 
thereinafter contained, full and firee license and authority 
to pass and repass to md firom, and to reside in any place 
where the nature of the business might require, and to 
carry on the said business, and to collect and dispose of the 
estate and effects of the defendant, under the superinten- 
dence of the inspectors for the time being* And further- 
more, tl^kt if any of them the said persons, parties thereto 
of the second and third parts, or the co-partners, executors, 
administrators, or assigns of any of them, should at any 
time thereafter, during the continuance of the license there- 
by granted, molest or interfere with the defendant, contrary 
to the true intent and meaning of the said indenture, then 
and in that case, and thenceforth, the defendant, and his 
heirs, executors, adminbtrators, and assigns, should be re- 
leased, exonerated, acquitted, and for ever discharged of 
and firom all debts and demands whatsoever which were 
then due unto, or then could be made by the creditor or 
creditors respectively by whom the said letter of license 
thereinbefore contained should in any such respect be 
contravened, and of and from all manner of actions, suits. 
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1849. proceediDgs, damages^ coets, chai^ges, expenses and clums. 

Gibbons ^^ reason or means, on account, or in consequence of 

,, "• the same debts or demands respectively; and that the 

YOUILLON. . . . . 

said indenture should or might be pleaded in bar to such 
respective debts or demands accordingly. Averment, that 
after the contracting of the said debts, and before the com- 
mencement of this suit, to wit, &c., the plaintiff executed 
the said indenture as, and then became and was, a party 
thereto of the third part; and at the time of the plaintiff 
so executing and becoming a party to the said indenture, 
the plaintiff was a creditor of the defendant for and in 
respect of the said debt in the declaration mentioned, and 
not otherwise; and the plaintiff so executed, and delivered, 
and became a par^ to the said indenture, as a creditor for 
and in respect of the said debt, and for and in respect of 
the causes of action in the declaration mentioned, and not 
otherwise; (profert of the deed). That the said term of 
five years in the said indenture mentioned had not expired 
at the time of the commencement of this suit, and that the 
defendant hath performed all things in the said indenture 
contained on his part to be performed. That after the 
making of the said indenture, and during the continuance 
of the license thereby granted, and while the debts in the 
declaration mentioned were due to the plaintiff, to wit, on 
the 1st of May, 1848, the plaintiff did molest and interfere 
with the defendant, contrary to the true intent and meaning 
of the said indenture, by then instituting and commencing 
this suit against the defendant; and by means of the pre- 
mises then released, exonerated, and acquitted, and for 
ever discharged the defendant of and from the debt, dam- 
ages, and causes of action in the declaration mentioned, and 
of and fix)m all and all manner of actions, suits, proceedings, 
damages, costs, charges, and expenses, &c., by reason or 
means, on account, or in consequence of the said debt, 
according to the true intent and meaning of the said in- 
denture. Verification. 

Special demurrer and joinder. 
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fFtOeSf in support of the demarrer. The aveitnent in 1849. 
the plea, that the plaintiff instituted and commenced this gibbonb 
suit, would be proved by shewing that a writ had been ^ ^' 
issued against him ; indeed, no other molestation could be 
proved, upon a traverse of the allegation of molestation; 
Harris v. Mantk (a). But the issuing of a writ is not a 
molestation o^ or an interference with, the defendant, within 
the true intent and meaning of the deed. The writ might 
have been sued out to prevent the plaintiff's claim from being 
barred by the Statute of Limitations. [Mank, J. — The 
commencement of a suit may be a molestation ; and I think 
we must assume that it was so in this case. The usual object 
of bringing an action is to get a judgment and execution.] 
The plea should have stated in what manner the institution 
of the suit had molested or interfered with the defendant 

But even if the bringing of the action was a molestation 
of the defendant, the defence arising out of it did not arise 
until after the action had been brought. The plea is con- 
sequently wrong in form ; for it ought to have been pleaded 
in bar of the further maintenance of the action, and not in 
bar amply. 

This assumes that the provisions of the deed are available 
in answer to this action; in truth, however, they only give 
the defendant a remedy by cross action or bill in equity. 
If the deed operated as a release, it had that effect as soon 
as it was executed ; but that was not the intention of the 
parties, for the deed gives the debtor five years to pay his 
dehtB, — a provision utterly inconsistent with an immediate 
and absolute release of them. It cannot, therefore, in de- 
fiance of the explicit intention of the parties, be construed 
as a release. The intention was, that it should operate as 
a suspension of the right of action for five years : but that 
is an intention to which the Court cannot give effect ; for 
'4t is a very old and well established principle of law, that 
the right to bring a personal action, once existing and by 
act of the party suspended for ever so short a time, is 

(a) 3 T. R. 307. 
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1849. extinguished and dischai^ed, and can never revive ;" Ford 
^Q^^^ ▼. Beech (dy In Cheetkam v. fFard (J), Eyre, C. J., said : 
»• '' I am satisfied that this case may be decided in &voar 

of the defendant on the principle now acknowledged, 
that where a personal action is once suspended by the 
voluntaiy act of the party entitled to it, it is for ever gone 
and discharged.'' That part of the deed, therefore, which 
provides that in case of molestation the defendant shall be 
released and the deed be pleaded in bar, is inoperative; 
and the instrument must be treated as simply a covenant 
not to sue for five years. Such a covenant, however, can- 
not be pleaded in bar; Thimbkby v. Barron (c); and any 
stipulation that it may be so pleaded is unavailing. [Mauk, 
J. — Coke(d) says that a man may release his right upon a 
condition, although if he release a condition upon a condi- 
tion, the release is good, and the condition void.] The 
passage referred to relates to releases of estates, not to rights 
of action. [Wilder C. J. — Is not the effect of the deed the 
same as if a negotiable security had been given payable at 
a fiitune time ?] It is true that the taking of a negotiable 
security for a simple contract debt is a suspension of the 
debt until the bill becomes payable ; but that that is an ex- 
ception introduced by the law merchant into the common 
law. If the instrument be not negotiable, the debt is not 
suspended ; Jttmes v. JVilUams (e). [Maule, J. — Is there 
no means of postponing a debt except by a negotiable 
security?] None. [Maule, J. — ^That was done in Siracy 
V. The Bank of Engtand{f) which you say cannot be done. 
WUde, C. J. — If your doctrine be correct, it was unneces- 
siuy to discuss, in Wain v. WarUers (^), the question which 
was argued there; for if the agreement was valid, the debt 
was released. Talfourd, J. — ^In Ford v. Beech (A), the 
Court, referring to a case like the present in BoR. Abr,, tit 

(a) 11 a B. 862, 867; S. C. (e) 13 M. & W. 888 ; S. C. 
ante, vol. 5, p. 610. mUe, vol. 2, p. 713. 

(b) 1 B. & P. 630, 3. (/) 6 Bing. 764. 
(e) 3 M. & Vr. 210. ig) 6 East, 10. 

id) Co. Litt. 274, b. W 11 Q. B. 862, 872. 
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** ExHngtdthment^^ (L) 939, pi. 2, observe: "the covenant 1849. 
in that case, therefore, went much beyond a mere covenant 7P^^^~*^ 

' ' ^ Gibbons 

not to sue."] In AyUff v. Scrimsheire (a\ the defendant «• 

pleaded, to an action upon a bond, a covenant by the 
plaintiff not to sue him, and if he did, that the defendant 
should be discharged and released of the debt ; and the 
Court held that the plea was bad. Bolt, C. J., said: 
" This is no defeasance : if it be a covenant perpetual, that 
is an absolute release ; but if it be a covenant not to sue 
within a particular time, that is no release, and you must 
take your remedy upon your covenant" So, in Carivil v. 
Edwards (5), it was held, that a letter of license, with a 
covenant not to sue the debtor for a limited time on pain 
of forfeiture, did not amount to a release of the debt ; and 
a plea setting it up as such was held bad* The cases are 
collected in 2 Wms. Saund. 47 J^ n., 103 ft, n. (e), and 150, 
n, (t), 6th ed. [WUHamSy J., referred to Cooke v. Turner (c).] 



r. jERS, contra. First, the bringing of this action is a 
molestation of, or interference with, the defendant, within 
the meaning of the deed. The deed is not merely a deed 
between the plaintiff and the defendant, but the whole 
body of the defendant's creditors are also parties to it The 
object of the parties was to give the debtor every facility 
for collecting his property, in order to enable him to pay 
his debts; and for that purpose the creditors covenanted 
not to molest or interfere with him. Any act by any of 
them which would frustrate the objects of the deed would 
be a molestation or interference with the defendant within 
its meaning; and the bringing of an action against him is 
an act which necessarily has that effect 

It is said that even if that be so, the plea is wrong in 
form; but that objection, even if well founded, is not avail- 
able, for it is not taken by the demurrer. And as the 
Court can see, upon the whole record, that there has been 

(a) 1 Show. 46 ; S. C. Comb. (6) 1 Show. 330. 

123; Carth. 63; 2 Salk. 573. (c) 15 M. «p W. 727. 
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1849. a molestation^ they will give judgment for the defendant. 
Gibbons notwithstanding any informality in the plea; Le Bret v. 
„ •• PapUlon (a). 

VOUILLON. , 

It is also contended that the deed cannot be pleaded, bat 
that it only gives the defendant the right of bringing a cross 
action or filing a bill in equity. The damages which the 
defendant could recover in such an action would be no 
compensation for the loss sustained by the creditors, if 
judgment and execution were obtained against the defend- 
ant in this action. If the deed contained merely a covenant 
not to molest, it probably could not have been pleaded as 
an answer to the action; but the words which declare the 
debt, in the event of a breach of the covenant, forfeited, 
and provide that the debtor shall plead the deed in bar, 
enable him so to plead it '* If an obligee covenant with 
an obligor, who is bound to perform covenants, not to molest 
or sue him before such a day, that is no dtispension of the 
debt; for the proper sense of the agreement is, that the 
obligor may have an action of covenant upon it if the 
obligee sue him before the day, and does not make it a 
release. In 37 Eliz. B. between Dawte and Jeffreys. Per 
Curiam. If the obligee covenants to the obligor that he 
shall not be sued upon the bond before such a day, and 
if he be, that then he shall plead the said covenant as an 
acquittance, and that the said bond shall be void and of 
no efiPect, that is a suspension of the bond, and by conse- 
quence a release, for that it is a grant, and that he shall 
plead it as an acquittance;** 1 RolL Abr. tit. *^ Extingmih" 
modi' (L), referring to 21 Hen. 7, 23 ^ 30. In Comr 
berbacKt report of AyUff v. Scrimsheire {b\ HoU^ C. J., 
says, ** that the rule, that a personal action once suspended 
is for ever extinct, doth not hold in all cases.'* And in 
the report of the same case in Carthew {c\ it is said : 
'* Nota : in the aigument in this case it was allowed by all, 
that a letter of license containing the words following, (viz.) 

(a) 4 East, 502. (c) P. 63. 64. nom. Aihffe v. 

(6) Comb. p. 123. 4. Scrmp$hire. 
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that if the creditors sue^ &c. within such a time, that his 1849. 
debt shall be forfeited, — such license is pleadable in bar." Oibboms 
The reports of CarwU v. Edtdards given in Cartkew (a) and ** 

Hcit{b)y are at variance with that in SKottoer (c) ; for in both 
the former books the Court is reported to have held that 
the letter of license was a defeazance, and was pleadable in 
bar. It is observable that Shower does not, in his argument 
in that case, refer to AyUff v, Scrvmhevrey which had been 
decided two years before, and which^ as reported by him, 
was in his favour. T€dlock v. Smith {d) is an authority against 
the proposition that a cause of action, if suspended by the 
act of the party, is extinguished ; and it is difficult to see 
any objection in law to an agreement that a debt shall be 
extinguished upon the happening of a particular event, and 
not otherwise. It is said that the suspension of the cause 
of action which occurs when a negotiable security is given> 
is an anomaly arising out of the law merchant; but conve- 
nience requires that that exception should extend to 
comporition deeds between debtor and creditors. Such 
deeds usually provide that the debtor may plead the deed 
in bar to an action for the original debt. [fFiBiamSf J. — Is 
not that because a new contract has been substituted for 
the origind one, according to Good v. Cheesman (e)? If 
the covenant in Dean v. Newhatt (/) not to sue one of two 
joint obligors had operated as a release, it would have 
extinguished the debt as to both.] If the deed amounts to 
a substituted contract, the plea alleges that the defendant 
performed all that he was bound by it to perform, and 
shews, therefore, that he is not liable upon such contract. 
But as the deed provides that it may be pleaded as a 
release, it may be so pleaded, although it be in fact a 
defeasance ; AyUff v. Scrimsheire ; Solly v. Forbes (g). 

(a) Page 210, nom. Carv^ v. (6) 2 B. & Ad. 32S. 
Edwards. C^) 8 T. R. 168. 

(b) Page 547» eodem nomine. ig) 4 Moore» 448 ; S. C. 2 B» 

(c) Page 330. & B. 38. 
(i) 6 Bing. 339. 

VOL, VIL t D» & Irt 
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1849. [Mauky J.— An agreement that that may be pleaded in 

^"q^^^ bar which is not a bar at law, cannot make the plea good ; 

9- but the words ^* pleaded in bar,'' in the deed, may assist in 

the construction of it, and shew that it must be understood 

in such a sense as will make it a good bar at law.] 

J. S. fFineSf in reply. 

Wilde, C. J. — The question in this case arises upon a 
plea which, by way of bar to the action generally, and not 
to its further maintenance only, sets up an agreement under 
seal between the defendant and the plaintiff and others, 
by which the defendant, being indebted to the plaintiff 
and a great number of other persons, at their desire bound 
himself to conduct his business under the control of his 
creditors for five years; and, the defendant having placed 
himself in that position, the plaintiff and the other creditors 
bound themselves under seal not to molest or interfere 
with him contrary to the true intent and meaning of the 
said indenture. The intention was, that he should cany on 
his business without being molested by his creditors; not 
that they should not assault him, nor do other acts irrespec- 
tive of the relation of debtor and creditor, but that they 
should refrain from such molestation as might have been 
legally practised against him except for the deed. Having, 
then, provided that the plaintiff and the other creditors 
should not molest him in that way, the agreement provides, 
that if they do molest or interfere with him for five years, 
the defendant shall be released, exonerated, and for ever 
discharged of and from all debts and demands due to the 
creditors by whom the agreement shall in any such respect 
be contravened, and from all actions and claims in respect 
of the same ; and that the said indenture may be pleaded 
in bar of any action for such debts or demands accordingly. 

Such is the agreement between the parties; and the 
question is, whether by law eflect can be given to the in- 
tent to be collected from it The first part is, in effect, a 



V. 
YoOILLONi 
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letter of license, with a covenant not to sue for a limited 1849. 
time; and it is argued that the deed cannot be pleaded in Gibbons 
bar, but that the defendant's remedy is by a cross action for 
damages, according to the principle of the decision in Ford 
V. Beech (a). But upon what principle has it been held 
that a covenant not to sue for a limited Ume cannot be 
pleaded in bar? The rule of law is, that a personal action 
once vested and suspended by the act of the party for any 
time, however short, is gone for ever. In Ford v. Beech it 
was held, that to construe an agreement that a right of 
action should be suspended, as a release, would be an in- 
justice to the plaintiff, and that ample justice was done to 
the defendant by holding him entitled to recover damages, 
in a cross action, for breach of the agreement That de- 
cision proceeded upon the ground of preventing a covenant 
from having an effect contrary to the intention of the 
parties. But how does it apply to a case where we have to 
deal with express unequivocal words? Here, a body of 
creditors have entered into a contract, each binding himself, 
for the interest of all, to allow the defendant to carry on his 
business, and not to molest him for five years; and agree« 
ing that if any creditor shall contravene this agreement by 
molesting or interfering with him, such contravention shall 
operate as an extinguishment of the debt, and the deed be 
pleaded in bar to any action for it : — ^in other words, that if 
any creditor attempt to benefit himself to the prejudice of 
the others, his debt shall be extinguished. It appears to 
me that that b the true construction of the deed, having 
r^ard to the intention of the parties ; and I do not see 
how creditors are to be secured, if effect cannot be given 
to the terms to which the contracting parties have resorted 
in order to secure their respective interests. The agree* 
ment is express, that the defendant shall be released for 
ever if he is molested within the five years ; and therefore 
I see no diflSculty in giving eflect to the intention of the 
parties without contravening any rule of law. 

(a) II a B. 862 ; S. C. tiUe, vol. 5, p. 610. 

T 2 
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1H49. It is said, that bringing an action against the defendant 

^J^JJJJ^ is not a molesting within the meaning of the covenant ; 
,, *• but. lookinff at the nature of the transaction and the object 

of the deed, it seems to me that that was the very moles- 
tati6n contemplated by the parties. When the action was 
commenced by suing out a writ, the debtor might well 
presume that the plaintifF would proceed to judgment and 
execution, — the ordinary result of an action, — ^which would 
effectually prevent him from carrying on his business. It 
was against this that the parties intended to provide ; and 
it seems to me, therefore, that the just intendment of the 
agreement not to ** molest or interfere with the defendant" 
is, that the creditors should not sue him. 
• Upon the second question, the case in BolL Jbr, (a) is 
a distinct authority. It is aigued very ingeniously by Mr. 
ffiUes, that if the deed is construed as a release, it (grated 
as such immediately upon its execution ; and that this was 
not the intention of the parties, which was that the debtor 
should have five years to pay his debts. This aigument 
proceeds upon the assumption that a release must, in all 
cases, operate in prsesenti, and cannot operate in fbturo, a 
doctrine which I cannot adopt I do not see why parties 
may not agree, and make, as it were, a law for themselves, 
that in a certain event, and in that event only, an instru- 
ment shall operate as a release. The passage which my 
Brother Maule cited from Co. Litt. (b) seems to shew that 
that may be done. Here it is quite manifest firom the lan- 
guage of the deed, that the intention of the parties was that 
it should operate as a release when the event contemplated 
arose, viz., when the defendant was molested; and there is 
nothing to control that intention. But we are met by the 
argument that the l^al result is contrary to that intention, 
and that the operation of the instrument is different fix>m 
what the parties contemplated. I do not see any reason, 
however, why we should not give effect to their intention. 

(a) TiU " EtHfiguishment** (L) aide. p. 272. 
939, pi. 2. See the passage, (ft) 274 b. See aii/e» p. 270. 
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I am clear that the event has happened on which the debt 
was to be extinguished, and I think that it is therefore 
extinguished. For these reasons, our judgment must be 
for the defendant 
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1849. 



GiBBONB 

9. 

VOUILLQK. 



Maulb^ J., concurred. 

WiLUAMS^ J. — ^I am of the same opinion. I think that 
bringing this action was a molesting within the meaning of 
the indenture, and that it has been properly pleaded. I 
also think that there is no objection to parties contracting, 
by deed, that the happening of a future event shall operate 
as a defeasance of an existing debt ; and that it is no answer 
to say that that event is the bringing an action to enforce 
payment of the debt. I agree that the passage cited from 
BolL Abr.f and the case of AyKffs. Scrimsheire^ as reported 
in Carthew {a)y are good law, so far as is necessary to support 
tbb plea. 



Talfovbd, J., concurred. 



Judgment for the Defendant 



(a) Page 63, nom. AUoffe v. Scrimpskire, 



The levying 
in the County 
Conn of a 



Vines v. Arnold. 

Debt for goods sold and delivered. 
Pleas, first, never indebted. Issue thereon. 
Secondly, that before the commencement of the suit, arid P***"f ^®T * 

*' sun less than 

302. part of a 
larger demand exceeding that amount, is not, per se, an abandonment ct Uie excess. 
In order to constitute such an abandonment, the plaintiff must do some act in Court, at the 
trial, indicating his intention to abandon the excess, sembU. 

Tlie pla^ti£ in January, sold goods to the defendant for 17/., for which he tent in his bill. 
In the rollowing month he sold him another quantity of similar goods for 212. 10«-, and tent in 
his bill for 3SiL lOs., the amount of both purchases. The filaintiff afterwards leried a plaint in 
the County Court for the 17/L Ue did not appear at the trial, but the defendant attended and 
admitted the debt, for which judgment was accordingly given. To an action for the 21/. 10«., 
the defendant pleaded the proceedings in the County Court, averring that the plaintiff bad 
thereby abandoned the excess of his debt above the amount recovered there. Held, that such 
proceedings were not evidence uf an abandonment. 
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at the time of entering the plaint and of issuing the sum- 
mons hereafter mentioned, to wit, on the 16th of January, 
1848, the defendant dwelt within the Lambeth County 
Court district; that the plaintiff then dwelt within twenty 
miles from the defendant, and that neither plaintiff nor 
defendant were officers of that Court. That the defendant 
was then indebted to the plaintiff as well in the said 
moneys and for and in respect of the causes of action in 
the declaration mentioned, as also in the sum of 172. for 
goods sold and delivered ; that the plaintiff then had one 
cause of action, as well for the said moneys and causes of 
action in the declaration mentioned, as for the 17 L ; that 
the same wholly arose within the jurisdiction of the sidd 
Court, and the said cause of action exceeded 20iL, and 
amounted to a lorge sum, to wit, SSL lOs, ; that the said 
cause of action constituted one entire debt and demand, 
and for the recovery of the same a plaint might have been 
entered at the said County Court under the 9 & 10 Vict 
c 95 ; and the plaintiff might have recovered the same by 
plaint in the said Court, if the same had not been more 
than 202. That the plaintiff thereupon, for the recovery 
of the said 17/., to wit, on, &c., commenced a suit in the 
said Lambeth County Court, and for that purpose entered 
a plaint, &c., (according to the exigency of the 59th 
section of the 9 & 10 Vict c. 95), and that the plaintiff 
therein stated that the action was brought to recover 
the said 1721, and that the plaint was then numbered, &a 
That the plaint being so entered, a summons stating 
the substance of the acdon, and numbered, &c., and 
sealed, &c., was issued, requiring the defendant to appear 
on the 3rd of February, 1848. That the defendant 
having appeared accordingly, and having defended the 
action, such proceedings were had, that afterwards, to wit, 
on the 3rd of February, 1848, the action came on to be 
tried in the said Court, at, &c., before, &c., at which time 
and place the plaintiff was duly, as required by law, called 
to appear. That he did not appear, but that the defendant 
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did appear, and admitted the cause of action to the full 1849. 
amount claimed by the plaintiff, to wit, to the amount of 
17L, and thereupon it was adjudged by the Court that the 
plaintiff should recover that sum for his debt, and 2/. 8s. 
costs, and it was ordered that the said debt should be paid 
by instalments, &c. ; and the said judgment was then 
entered of record in the said Court, as by the record, &c., 
will appear, and the said judgment has not been rescinded, 
altered, or reversed. That the plaintiff did, to wit, on the 
siud hearing of the said action, abandon all demands in 
respect of, and the whole of the said cause of action against 
the defendant, save and except the said sum of 17iL ; and 
the judgment of the said Court upon such plaint as afore- 
said was, and still is, according to the said statute, in full 
discharge of all demands in respect of the said cause of 
action. And that the parties and causes of action in the 
County Court and in this action are identical 

Replication, that the plaintiff did not abandon all de* 
mands, &c. Issue thereon. 

Upon the trial before Cottman, J., at the London sittings 
in Hilary Term, 1849, the following facts were proved. 
The plaintiff, on the 21st of January, 1847, sold the de- 
fendant a quantity of flour for 17iL ; and on the 1st of 
February following sold him another quantity for 21iL IOj; 
On the first occasion the plaintiff delivered with the flour 
a bill for 17il, and on the second, another bill for ZSL lOs., 
compriang both purchases. No part of the amount having 
been paid, the plaintiff, in January, 1848, levied a plamt 
in the Lambeth County Court for the recovery of 17 L, the 
price of the first purchase. He did not, however, appear 
at the trial, which took place on the drd of February fol- 
lowing, but the defendant appeared and admitted the debt ; 
upon which the Judge made an order for the amount 
claimed. The present action was afterwards brought to 
recover the price of the second quantity of flour. The 
jury found a verdict for the plaintiff on the first issue, and 
for the defendant on the second ; and leave was reserved to 
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1849. the plaintiff to move to enter the verdict in his fiivoor on 
the latter issue for 21L 10s, 



Vines 

«• 

Arnold. 



Hawkins having, in Hilary Term, 1849, obtained a rule 
accordingly, 

Joyce now shewed cause. Upon the delivery of the 
second quantity of flour, the defendant was indebted to 
the plaintiff in the sum of 382. lOs.; and the plaintiff had 
one cause of action, — and one cause of action only, — for 
that amount He might have brought one action for the 
whole amount in the superior Courts; or he might have 
recovered 202. in the County Court, abandoning the excess 
of his debt above that sum. The 63rd section of the 
County Courts Act (9 & 10 Vict c. 95) enacts, that '< it 
shall not be lawful for any plaindff to divide any cause of 
action for the purpose of bringing two or more suits in any 
of the said Courts, but any plaintiff having cause of action 
for more than 20/., may abandon the excess, and thereupon 
the plaintiff shall, on proving his case, recover to an amount 
not exceeding 20L ; and the judgment of the Court upon 
such plaint shall be in foil dischaige of all demands in 
respect of such cause of action, and entry of the judgment 
shall be made accordingly." Now, the plaintiff in suing fer 
nL in the County Court, clearly divided his cause of 
action ; In re Aykroyd (a) ; and he must therefore be taken 
to have done that, without which the statute says he shall 
not avail himself of the jurisdiction of the Court, viz., to 
have abandoned the excess. [Talftmrd^ J. — The plaintiff 
has the option of being nonsuited or of abandoning the 
excess.] The levying of a plaint for the less sum was in 
itself an abandonment of the excess, [ilfaufe, J. — Then, 
even if the plaintiff had appeared at the trial, and claimed 
to be nonsuited, he must nevertheless be taken to have 
abandoned the excess.] Unless the plaintiff abandoned 

(a) 1 Exch. 479; S. C. ante, vol. 5, p. 701, 
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the excess upon levying the plaint, the County Court had 1849. 
no jurisdiction to liy it [fFt/fiiajTU, J. — That ai^ument ^vinbs 
only shews that the trial at the County Court was coram »• 

non judice.] At all events, the question is one of fiu:t, 
and the levying of the plaint was sufficient evidence of an 
abandonment to be left to the jury. 

HawkiMf in support of the rule, was stopped by the Court. 

Maulb, J. — I think that something must be actually 
done by the plaintiff in order to constitute an abandonment 
of his daim ; but as he did not appear at the trial, he 
coold only have been nonsuited. If the plaintiff had 
f^jpeared, the defendant would have been at liberty to 
shew that the debt which he proved was parcel of a 
larger sum, and might have thereupon claimed the judg- 
ment of the Court, unless the plaintiff chose to abandon 
the excess. In that case the plaintiff would have had the 
option of abandoning the excess, or of being nonsuited and 
suing in the superior (yourts. To hold otherwise would 
lead to much mischief: for in every case in which it was 
doubtful whether a sum formed in itself a distinct debt, or 
was part of a larger one, the defendant would, if sued in 
the superior Courts, object that he was sued there for a 
sura recoverable in the inferior Court; and if a judgment 
were recovered in the latter, he would, when sued for the 
larger amount, contend that the plaintiff had, by suing in 
the County Court, ipso facto abandoned his claim to it, 
and that he was barred by the judgment of the County 
Court from recovering his demand. The Legislature never 
intended to place a plaintiff in such a position. If the 
defendant did not choose to insist, in the County Court, 
upon the defence which was open to him, that was his 
&ult If he had insisted upon it, the plaintiff had his 
option either of being nonsuited, paying the costs, and 
proceeding in the superior Courts, or of recovering a part 
of his demand and abaudoniug the excess. I think, there- 
fore, that this rule must be made absolute. 
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W1LLIAK8, J. (a) — I am of the same o{Hmoiu The 
defendant clearly failed in proving his plea; and the 
plaintiff is therefore entitled to have the verdict entered 
for him. 



Talfourd^ J. — I am of the same opinion. I think it is 
clear, from the language of the 63rd section, — providing 
that upon the entry of the judgment, the abandonment 
shall be noticed — that the Legislature contemplated some 
act on the part of the plaintiff in Court to constitute an 
abandonment. 

Rule absolute. 

(a) Crestwell, J., had left the Court. 



Berrt v. Irwin. 

The ditcharffe -1 HIS was a rule, calling on the plaintiff to shew cause 
▼ent Debtors* ^^J ^^ defendant should not be discharged out of the 
Srr&Svict. *^"^^y ^^ ^® Marshal of the Queen's Prison, as to the 
c. 110, eztooda judgment in this action. 

thTootts of The following facts appeared upon the affidavits. The 

o»mmenoed sction, which was in assumpsit, was brought by the indorsee 
*?*k ***®,^"^ of two bills of exchange for 250il, dated respectively the 

oi uie vCiie' 

dale, for tbe 10th and 12th of April, 1849, and payable two months after 
d^^^serted AoLte, which were drawn by one Milton upon, and accepted 

in It 

Tbe defendant accepted two bilb of exchange, which he indorsed and deliTored to an agent to 
get disconnted. The agent indorsed them to the plaintiff, and misapplied tbe proceeds. Fending 
the currency of the bills, the defendant petitionea the Insolvent Debtors* Court for his discharge, 
and, ignorant of the indorsement to the plaintiff, inserted in his schedule the agenti name as 
creditor in respect of the two bills, adding that the debts were disputed. The schedule was 
afterwards amended, by substituting tbe pluntiff as the creditor, who opposed the defendant's 
discharge. The defendant was discharged in respect of the debts in question, and of all has 
other debts except two, on the same day, but somewhat later in the day, on which an action 
upon the bills, unich the plaintiff had commenced after the schedule bad been filed, was tried, 
and in which the jury found a verdict for the plaintiff. The defendant having obtuned a rule 
nisi for his discharge, under sect 90 of the I & 2 Vict, c 1 10, the plaintiff two days after- 
wards, charged him in execution. 

Heldt that tbe defendant was discharged by the order of the Insolvent Debtors* Court as to 
both tbe judgment debt and costs. 

Hkld also, that it was no objection to a rule for his discharge from custody, that the defendant 
was tlot in custody as to the debt in question when tbe rule was obtained. 
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hj, the defendant for his own accommodation, and indorsed 1849. 
by Milton to the plaintiff. The defendant had been arrested ^J^^ 

in the month of April. 1849. at the suit of another creditor. , v. 

Irwin* 

and on the 24th of May, filed a pettition for his dischaige 
under the 1 & 2 Vict c. 110. The vesting order was made 
on the 25th of May. The defendant filed his schedule on 
the 18th of June, and therein inserted Milton as a creditor 
for the amount of the above mentioned bills, adding, how- 
ever, that he disputed his liability to pay them, as the 
bills had been drawn for his (the defendant's) own accom- 
modation, and had been entrusted by him to Milton to get 
them discounted, but that Milton bad appropriated the 
proceeds of them to his own purposes. The present action 
was commenced on the 4th of July ; and upon the defend- 
ant being brought up, on the 13th of July, before the 
Insolvent Debtors' Court, the hearing was adjourned for 
the purpose of having his schedule amended by the substi- 
tution of the plaintifi^ in the place of Milton in respect of 
the two bills. The schedule was amended accordingly by 
the insertion of the plaintiiF's name as the holder of the 
bills, accompanied by the statement, that their indorsement 
to him bad taken place after maturity, and without con- 
sideration. The plaintifiP received notice in the usual way, 
that the defendant would be brought up on the 31st of 
July. He attended on that day, and opposed the defend- 
ant's dischaige. The hearing was adjourned to the 7th of 
August, on which day the defendant was dischaiged as to 
the two bills and all the other debts in his schedule, except 
two. On the same day, but at an earlier hour, the cause 
was tried as undefended, and the plaintiff obtained a verdict. 
The Judge certified for speedy execution, and the plaintiff 
thereupon lodged a habeas corpus ad satisfaciendum with 
the keeper of the Queen's Prison. The present rule was 
obtmned on the 6th of November, and on the 8th the 
defendant was charged in execution upon the habeas 
corpus ad satisfaciendum. It did not appear at what time 
the bills had been indorsed to the plaintifi; 
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1849. 



Bbrry 
Ibwin. 



Lush shewed cause. The defendant is not entitled to his 
discharge ; for the plaintiff's claim was not a debt ** due or 
claimed to be due at the time of making the vesting order^," 
within the meaning of the 75th section of the 1 & 2 VicL 
c 110 (a). Nor was it such a debt *^ due or growing due 
from such prisoner at the time of making such*' (vesting) 
" order,** within the 69th section (ft) of the same act, as could 
be properly put by a prisoner in his schedule : for it does 
not appear that when the vesting order was made the bills 
were not in Milton's hands; and, having regard to the 
circumstances under which the bills were accepted, no 
debt could arise in respect of them until they were dis- 
counted. Milton held the bills merely as the agent of 
the defendant, and not as his creditor. 

But even if the amount of the bills were a debt at the 
time of the vesting order, the defendant is not entitled 
to be dischaiged: for the judgment entitles the plaintiff 



(a) Which enacts^ that '* after 
such examination of any such 
prisoner as hereinbefore directed 
it shall be lawful at such hearing 
or adjourned hearing as aforesaid 
for the said Court or commis- 
sioner, or justices, upon such 
prisoner's swearing to the truth 
of his schedule, and executing 
such warrant of attorney as is 
hereinafter directed, to adjudge 
that such prisoner shall be dis- 
charged from custody, and en- 
titled to the benefit of this act, 
at such time as the said Court or 
commissioner, or justices shall 
direct, in pursuance of the pro- 
visions hereinafter contained in 
that behalf, as to the several debts 
and sums of money due or claimed 
to be due at the time of making 
such vesting order as aforesaid 
from such prisoner to the several 
persons named in his schedule as 



creditors, or claiming to be cre- 
ditors, for the same respectively, 
or for which such persons shall 
have given credit to such prisoner 
before the time of making such 
vesting order as aforesaid, and 
which were not then payable, and 
as to the claims of all other per- 
sons, not known to such prisoner 
at the time of such adjudication, 
who may be indorsees or holders 
of any negotiable security set 
forth in such schedule so sworn 
to as aforesaid." 

{h) Which requires the prisoner 
to deliver, within fourteen days 
of the vesting order, a schedule, 
containing, among many other 
particulars, " a full and true de- 
scription of all debts due or 
growing due from such prisoner 
at the time of making such 
order." 
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not only to the 2501, but also to the costs of the action ; 
and if this Court were to order his dischaige under the 
90th section of the act, they would in effect discharge him 
in respect of those costs as well as the debt The 79th 
section (a), however, which defines to what extent the 
discharge by the Insolvent Debtors' Court shall protect a 
prisoner, only provides, that it shall extend '^to all costs 
incurred by such creditor before the filing of such prisoner's 
schedule, in any action or suit brought by such creditor 
against such prisoner for the recovery of the same;" but 
does not make it a protection with respect to costs, which, 
like the present, have been incurred after the filing of the 
schedule. 



1849. 



Berry 
Irwin. 



IL MUleTf in support of the rule. At the date of the 
vesting order there existed an inchoate right to the sum 
secured by the bills in the person who afterwards became 
indorsee. The debt must be considered as growing due 
from the date of the acceptance. In Reeves v. Lambert (6), 



(a) Which enacts, " that the 
dischai^ of any prisoner so ad- 
judicated as aforesaid shall and 
may extend to all process issuing 
from any Conrt, for any contempt 
of any Court, ecclesiastical or 
civil, for non-payment of money 
or of costs or expenses in any 
Court, ecclesiastical or ciril ; and 
that in such case the said dis- 
charge shall be deemed to extend 
also to all costs which such pri- 
soner would be liable to pay in 
consequence or by reason of such 
contempt, or on purging the same ; 
and that every discharge so ad- 
judicated as aforesaid, as to any 
debt or damages of any creditor 
of such prisoner, shall be deemed 
to extend also to all costs incurred 
by such creditor before the Aling 
of such prisoner's schedule, in 



any action or suit brought by 
such creditor against such pri- 
soner for the recovery of the 
same ; and that all persons as to 
whose demands for any such 
costs, money, or expenses as 
aforesaid any such person shall 
be so adjudged to be discharged 
shall be deemed and taken to be 
creditors of such prisoner in re- 
spect thereof, and entitled to the 
benefit of all the provisions made 
for creditors by this act, subject 
nevertheless to such ascertaining 
of the amount of the said de- 
mands as may be had by taxation 
or otherwise, and to such exami* 
nation thereof as is herein pro- 
vided in respect of all claims to a 
dividend of such insolvent's es- 
tate and effects." 
(Jf) 4 B. & C. 214. 
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1849. the defendant, before becoming insolvent, had accepted, 
Beilry ^^^ delivered to Mrs. Reynolds, a bill for the amount 
^' which he owed her for goods sold and delivered. Upon 

petitioning the Insolvent Debtors' Court for his discharge, 
he stated in his schedule that he was indebted, to Mrs. Rey- 
nolds for goods sold, and that she held his acceptance for 
the amount, which became due in October, 1823. Mrs. 
Reynolds had indorsed it to the plaintiff, but the defendant 
was ignorant of that Act; and the plaintiff having sued the 
defendant upon the bill, the latter pleaded his dischaiige; 
and the Court held, that the defendant was discharged as 
to it, as the schedule contained a true description of the 
person to whom the insolvent was indebted within the 
meaning of the 1 Geo. 4, c. 119, s. 6. So, in this case, the 
defendant has sufficiently described the debt and the debtor 
to the best of his knowledge; and the plaintiff had ample 
opportunity of opposing the defendant's discharge. 

As the defendant has been discharged in respect of 
the judgment debt, he is also discharged as to the costs. 
There is a statutory satisfaction of the debt, and the 
plaintiff has no right to take the defendant in execution 
for that debt, plus the costs. If goods be taken upon a 
fi. fa. in part satisfaction of the judgment debt, the 
plaintiff cannot afterwards issue a ca. sa. for the amount, 
but only for the residue. In THUfy v. Best (a), the Court 
set aside an execution which had issued against the defend- 
ant for the penalty of a bond, where the warrant of attorney, 
under which the judgment had been entered up, only 
authorized execution for the arrears of an annuity, for 
securing which the bond had been given. {WUde^ C. J., 
referred to Van Sandau v. Crosbie (ft). Luslu There 
would have been a great analogy between this act and the 
Bankrupt Act, but for the 79th section pointing out in 
respect of what costs an insolvent should be discharged. 
Mauki J. — The 79th section does not appear to com- 
prehend all the costs from which the debtor shall be 

(a) 16 East, 163. (6) 3 B. & A. 13. 
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discharged. It merely mentions the costs of a contempt, 1849. 
and other costs, which hare nothing whatever to do with beeby 
the costs of a judgment fVilde, C. J.— There is a pre- «• 

liminary difficulty which has not been adverted to. It 
appears, that the defendant was not in custody, as to 
these debts, when this rule was obtained. It may be the 
duty of the Court to discharge the defendant if in custody ; 
but if he was not in custody when he applied for his dis* 
charge, ought the Court to entertain the implication?] 
The lodging of the habeas corpus ad satisfaciendum has the 
same effect as lodging a detainer. By a rule of the Court 
of Common Pleas, of Michaelmas Term, 1654, r. 7, it is 
provided, '* that a habeas corpus ad satis&ciendum may be 
granted to the warden of the Fleet, or to such inferior 
gaoler, returnable in Court on a day certiun ; the number 
roll of the judgment to be indorsed upon the writ by 
the attorney who sues it out; and such writs to be a cause 
of detainer.*^ 

Cur. adv. vulL 

Wilde, C. J. — The Court is of opinion that the defend- 
ant IS entitled to his discharge. It appears that the 69th 
section of the 1 & 2 Vict a 110, which prescribes what is 
to be stated in the petition and schedule, makes it the duty 
of the insolvent to state, not only the names of his creditors, 
but also of persons claiming to be creditors, but whose debts 
he disputes. In this case it appears that he stated in the 
original schedule that Milton claimed to be a creditor 
in respect of certain bills, which had been delivered to 
him by the defendant for the purpose of being dis* 
counted, and the proceeds of which he had misapplied to 
his own use ; thereby implying that Milton had obtained 
the proceeds of the bills by discounting them. It ie 
not, indeed, stated at what time the bills were ^ven to 
Milton ; but looking at their dates, there is nothing incon- 
sistent with their having been negotiated before the 24th 
of May, when the defendant presented his petition, and the 



288 CASBS ON POINTS OF PRACTICE, C. P. 

1849. vesting order was made. Certainly there is no precise 

Brrby description of the creditor in the first schedule; but it 

9. is stated, that Milton claimed to be a creditor, and that the 

Irwin 

defendant disputed his claim. He then amends his sche- 
dule, and states that the plaintiff claimed, but that his 
right was disputed, on the ground that the bill was nego* 
tiated after maturity, and without consideration, and that, 
therefore, the plaintiff was not in a better situation than 
Milton. Now, the 7fith section discharges an insolvent 
debtor as to all debts due, or claimed to be due, at the time 
of the vesting order, to persons mentioned in the schedule, 
and also as to the claims of all other persons not known to 
the prisoner at the time of the adjudication, who might be 
indorsees or holders of negotiable securities set forth in the 
schedule. In this case, as soon as the defendant became 
aware that the plaintiff claimed to be indorsee of the bills, 
he inserted his name as a creditor, and stated the nature of 
his claim. The order of adjudication was afterwards made 
with reference to the schedule containing these particulars ; 
and it therefore appears that the insolvent did all he could 
be required to do. There is nothing to shew that the 
plaintiff held the bill when the vesting order was made ; 
and the plaintiff is silent on the subject. The case, 
therefore, simply stands thus : the plaintiff was the indorsee 
of negotiable securities set forth in the schedule ; and his 
discharge, therefore, applies to those debts. 

With respect to the question as to the costs, it is dear, 
in the first place, that the defendant is discharged fix>m the 
judgment debt The 79th section begins by providing, 
that the discharge shall extend to all process for contempt 
of Court in non-payment of costs, and then says, that every 
dischaige for any debt or damages of any creditor of the 
prisoner, shall extend ^* to all costs incuired by such creditor 
before the filing of such prisoner's schedule, in any action 
or suit brought by such creditor against such prisoner for 
the recovery of the same." The act makes no mention 
of costs incurred subsequently to the petition, and for this 
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reason : the creditor may have no ground, before petitioning, 1 849. 
for supposing that his debtor is going to take the benefit of *""5^J[J[7^^ 
the act, and it is fair that he should have his costs up to that ^- 

time ; but if he proceeds after the filing of the schedule 
which includes his debt, then he ought not to be entitled td 
his costs incurred in so proceeding. When a plaintiff has 
obtained judgment, his costs of the action form, with 
the debt or damages recovered, one entire demand ; and 
they are not costs in the same sense as the costs first 
mentioned in the section, viz. : c6sts incurred by contempt 
of Court It appears to me, therefore, that the discharge 
here applies to the whole of the costs as well as to the debt. 
I have examined sect 79, for the purpose of shewing that it 
is inapplicable to this case ; and the only remaining ques- 
tion is, as to the costs of the present rule. The defendant's 
application is made under the 90th section. He was 
discharged by the Insolvent Debtors' Court from the debt 
in question ; yet, notwithstanding that discharge, the plain- 
tiff charged him in execution upon a habeas corpus. The 
defendant had no other means of relieving himself than by 
coming to the Court; and we, therefore, think, that the 
rule must be made absolute, with costs. 

Rule absolute; 



Camp t?. Pote. 

IScOTTf on a former day in this Term, obtained a rule. Where the 

calling upon the personal representatives, if any, of the Jbr<»din?84ii 

plaintiff to shew cause why the defendant should not be J^^eJ^^* 

discharged fix>m custody as to this action; had been taken 

in execution, 
and had not 
been since heard of, the circumstances affording reasonable groonds for believing that she had 
died abroad, and no will or grant of administration having been found upon search at Doctors' 
Commons, 

Held, 1, that the defendant was entitled to be discharged from custody (a). And 
2, that the lien of the plaintiff's attorney upon the judgment did not extend to a right to keep 
defendant in custody unoer the ca. sa. until tnose costs were paid. 

(a) See Cox v. Pniehard, 2 L., M. & P. 298; Rid$daJe v. Lautour, Ibid. 318. 

VOL. rn. u D. & L. 



POTE. 
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1849. The following facts were stated upon the aflSdavits in 

Camp support of the rule. The defendant was on the 12th of 
June, 1841, arrested upon a ca. sa. in this action, which 
was on promises, for the sum of 7 It debt, and 212i costs, 
and was taken to the Queen's Prison. In August, 1841, 
the plaintiff being in insolvent circumstances, and threatened 
with criminal proceedings, went abroad with her only 
daughter, Clemence Elizabeth Camp, who was also involved 
in the same transactions, to avoid her creditors. She was then 
between sixty-five and seventy years of age, and in a bad 
state of health. She had since that time not been heard of 
by any one, except one Ferdinand Gallant^, of Hamburgh, 
merchant, who was employed by the defendant in 1843, to 
make inquiries respecting her. Gallante informed him that 
the plaintiff had been seen in 1841, at St Peteisburgh ; 
but that she had left that place in the autumn of 1841 for 
Moscow, and was reported to have died on the road. A 
similar report was communicated to the defendant by a 
Mr. Bovil],a Russia merchant, who added that the daughter 
of the plaintiff had aceompanied her on her way to Moscow ; 
and that a person answering the description of the daughter 
had since been seen alone, and unaccompanied by her 
mother, beyond the confines of Europe. It was also stated, 
that search had been made at Doctors' Commons, but that 
no administration had been granted, or will proved, of the 
plaintiff; and that it was believed that she had left no 
relation except her daughter. 

Scott cited Broughtan v. Martin (a) ; Parkinson v. Hor^ 
lock (i), and Taylor v. Burgess {c). 

The Court directed that the rule should be served on the 
attorney of the plaintiff on the record. 

On a subsequent day in this Term, 

(fl) 1 B. & P. 176. (c) 16 M. & W. 781 ; S. C. 4 

ifi) 2 N. K. 240. D. & L. 708. 
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Lutih appeared to shew cause on behalf of the plaintiff's 1849. 



ScotL The plaintiff's attorney has no right to be heard. 
The rule does not call upon him, but upon the personal 
representative of the plaintiff, to shew cause. In Pyne v. 
Erk (a), the plaintiff havuig died, the defendant's wife took 
out administration to him, and upon an applicHtion for the 
defendant's discharge from custody, it was contended that 
he ought to satisfy the costs of the plaintiff's attorney | 
but it was held that the defendant was entitled to be 
discharged, and that the plaintiff's attorney had no Uen on 
the judgment so to prevent such dischaige. [Mauh, X — 
The substance of the application is, that the defendant 
wants to find somebody to whom he may pay the money ) 
and the plaintiff's attorney comes here and claims a part of 
it] In Shaman v. AOen {b\ the Court would not allow 
cause to be shewn to a rule for a new trial, on behalf of the 
attorney of the plaintiff, who claimed a lien for his costs 
upon the verdict which had been found for his client, who 
had died pending the rule. 

Wilde, C. J. — As we ordered the rule to be served on 
the attorney^ I think we ought to hear him. 

Lush then shewed cause upon an affidavit, that th^ 
attorney had not been paid his costs by the plaintiff, and 
contended that as the attorney had a lien for his costs on 
the judgment, the defendant ought not to be discharged 
until those costs were satisfied. 

Wilde, C. J. — It seems to us that this rule must be 
made absolute* The case is somewhat peculiar. The 
affidavits on the part of the defendant, certainly lay reason- 
able grounds for supposing that the plaintiff is dead; foi' 

(a) 8 T. R. 407. (b) 1 M. & G. 96, n. 

(I 2 
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1849. 



Camp 

V. 
POTE. 



it appears she left England upwards of eight years ago, and 
was last seen alive in Russia, in 1841. Notice has been 
served on the attorney, who is the only person who could 
give us any information on the subject; and he has not 
shewn any circumstances to impeach the inference to be 
drawn from the affidavits, although he comes here to oppose 
the defendant's discharge. Then, what is the situation of 
the attorney ? If the plaintiff be dead, there is an end to his 
authority. He no longer represents her; and he has no 
authority to receive the debt Then, as the judgment is 
an entire thing, ought the defendant to pay any part of it 
before he is discharged? Mr. Lush has no doubt searched 
with his accustomed diligence for cases, to shew, that under 
such circumstances, the attorney is entitled to get his costs; 
but he has not found any : and in the absence of authority, 
we think that the attorney's lien for his costs does not 
extend to keeping the defendant in custody until he has 
paid them. 



Maule, J., Williams, J., and Talfourd, J., concurred. 



Rule absolute. 



Dimes v, Wbiqht. 

A SSUMPSIT for work and labour as a solicitor. 

Plea, inter alia, non-delivery of a signed bill pursuant to 
the 6 & 7 Vict c. 73. 

It appeared at the trial that the plaintiff's bill of costs 
comprised, among others, the following items. The first 
was as follows: 



One item of 

the bill referred to a petition presented by the client in the Court of Review ; and a charge in 
another part of the bill was made for the attorney *s attendance on the ** petitioner's solicitor :" 
but it did not appear in any part of the bill in what Court or cause die last mentioned proceedinf 
had taken place. Held, that the bill was insufficient (a). 

(a) See Keene v. fflard, post, p. 333. 



An attorney's 
bill did not 
in express 
terms state 
the names of 
the Court and 
of the cause 
in which the 
business 
charged for 
done. 



(« 
(( 
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" 1846, Jan. 7. Instructions for petition to the Court of 1849. 
Review that P. be appointed trustee, &c. in place of the Dimes 
bankrupt" »• 

Several charges followed this item, concluding with the 
usual one for postage, letters, and messengers. 

The bill then set forth charges relative to a distinct 
transaction, beginning as follows: 

" Jan. 26. Attending petitioner's solicitor on his bringing 
copj petition to me, with a request that I would appear and 
consent to an order thereon." 

Chaiges for search for affidavits and for office and fair 
copies followed, after which came : 

^^ Fee to Mr. H. and clerk therewith. 
Attending him. 

28th. Attending Court Petition called on and directed 
to stand over till Tuesday, the bankrupt undertaking not 
to receive or deal with the property in the mean time." 

This was followed by further charges for searching for 
affidavits, and for fair and office copies ; after which came 
this item : 

^^Feb. 3. Attending Court . Petition called on and 
directed to stand over generally to be amended, the bank- 
rupt and Mr. C. undertaking, by their eounsel, not to 
receive or deal with the trust property without the order of 
the Court" 

It was contended that the bill was insufficient, as it did 
not state the name of the cause, or shew in what Court the 
business charged for was done. A verdict was taken for 
the plidntiff, and leave was reserved to the defendant to 
move to enter it for him upon the above ground. 

A rule nisi having been accordingly obtained, 

Cockbum and Carnngton shewed cause. The bill is 
sufficient It is not necessary that the name of the Court 
and that of the cause should be expressly stated on the 
face of the bill ; it is enough if they can be collected by 
reasonable intendment from the nature of the several items 




£94 CASES ON POINTS OF PRACTICE, C P. 

1849. of charge; Martindak7.Faaner{a); Sarffentv, Gannm{h). 
From the whole of this bill those requisites may be collected 
by reasonable intendment 

MeJlar, in support of the rule. The rule of law, to be 
collected from Ivimey v. Marks (c), and MartinddU v. Falk- 
nevy is that the bill should shew e2q>re8sly5 or by reasonable 
intendment, the Court and the cause in which the business 
charged for has been done ; and if the bill fiEdk to shew thb 
in respect of any item, it is a defective bill, and the attorney 
cannot recover upon it. Sargent v. Gasman differs from 
the present case, as one Court only was named, and all the 
business charged for was clearly referable to that Court 
[He referred also to Lewis v. Primrose (d).] 

Maule, J. — This rule must be made absolute. Without 
attempting to overrule or qualify the cases which have been 
cited, I think it is undoubted law, that an attorney's biU is 
not su£Scient within the statute unless it shews, as to eveiy 
item for business done in Court, the Court in which the 
business was done and the name of the caose, either in 
express terms, or in language which furnishes reason- 
able means of discovering them. If the bill which is 
delivered does not esipressly or by reasonable intendment 
shew the Court and the name of the cause, it is not a 
good delivery of a bill within the statute. Now this bill 
begins with a petition in the Court of Review, and the 
chai]ges for that business conclude with the usual item for 
postage, letters, and messengers. Then comes the item: 
*^ Jan. 26. Attending petitioner's solicitor on his bringing 
copy petition to me, with a request that I would appear 
and consent to an order thereon." It is clear that that 
refers to another petition, and not to the previously men- 

(a) 2 C. B. 706; S. C. ante, (c) 16 M. k W. 843; S. C. 

vol. 3, p. 600. unfo, vol. 4, p. 709. 

(ft) Ante, vol. 6, p. 691 ; S. C. 7 (rf) 6 Q. B. 265. 
C. B. 742. 
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tioned petition in the Court of Review ; because the plaintiff ^ ^M9. 
was the petitioner's solicitor in that Court, and this item is 
for attending the solicitor of the petitioner, who must, 
therefore, have been some other person. But in what 
Court this second petition was does not appear. It may 
have been in a different Court from the first It is quite 
uncertain to every one's intendment where this business 
was done. I have no notion where it was done. It was 
probably done in the Court of Review or Court of Chan- 
ceiy ; but the bill does not state in which. According to 
all the cases, therefore, it is insu£Scient 

Cbbsswbll, J. — I am of the same opinion. Neither the 
name of the cause nor that of the Court can be collected 
from the bill, according to the principle adopted in Mar- 
trndale ▼. FaJkner. I have endeavoured in vain to satisfy 
myself in what Court and cause the budness was done. 
It is dear that the second petitioner is not the same as the 
first; and fix>m the charges in the bill the petitions appear 
to have been of difierent lengths. The biU oontams also 
charges for searching for aflSdavits, without saying where ; 
and for attending Court, without saying what Court It is 
altogether uncertain. 

Williams^ J., concurred. 

Rule absolute. 
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1849. 

In re Baster. 

The Court UrAMWELL moved for an attachment against an 
an attM^^t attorney for not delivering his bill of costs pursuant to a 
attm^y^or Judge's order, which had been made a rule of Court The 
"?*<JeJ>v«ring attorney had been personally served with the order and 
costs pursuant rule of Couit, but no formal demand had been made upon 
Court, until ^^°^ ^^^ ^^'^ ^^^ since such service. [WUdey C. J. — It is 
d«man/hM** necessary that there should be a personal demand. The 
been made order was, in all probability, served by a porter or process 
hui bill, by Server who had no authority to receive the bill Matdey J. 
^y auihOTbed — ^^ ^ quite consistent with the facts you have stated that 
to make such this person has been knocking at your door day after day 
with his bill, and that you have not been there to receive 
it.] It b impossible to have affidavits to meet every case 
which may be suggested. \_MauIe, J. — Nothing would be 
more easy than to have an affidavit stating that some 
person had been authorized to make a demand ; that a 
demand was made; and that it had not been complied 
with.] 3uch a demand is only necessary where some- 
thing is to be done by a person, upon his doing which 
an acquittance is to be given to him by another person. 

Wilde, C. J. — After an experience of forty years, I 
have never known an attachment granted without a formal 
demand having been first made upon the party to do that 
thing, the not doing of which would be a contempt. 

Rule refused. 



BUCHAELMAS TERM^ 13 YICT. 297 

1849. 



sued in formft 
pauperis. 



ChINN V. BULLEN. 

1 HE plaintiff in thb case saed in fonn& paaperis. The A suggtestion 
action was in debt for work and labour; and the cause was plaintiff of 
tried before Talfaurd, J., at the first Middlesex sittings in th^novict. 
this Term, when the plaintiff obtained a verdict for lOi «• ^: *• ^29, 

..,.., rn may be entered 

A rule nisi having, in the same Term, been granted to upon the roU» 
enter a suggestion upon the roll to deprive the pidntiff of ingtbepldn^ff 
costs, 

G. Atkinsan shewed cause. As the plaintiff has been 
admitted to sue in form& pauperis, the 129th section of the 
County Courts' Act (9 & 10 Vict c 95) does not apply. 
The 11 Hen. 7, c 12, which confers upon a plaintiff the 
privilege of suing in form& pauperis, provides only that the 
'^ poor persons" shall have ''writ or writs original, and writs 
of subpoena, according to the nature of their causes, there* 
fore notliing paying," &c. ^'And after the said writ or 
writs be returned, if it be afore the king in his bench, the 
justices there shall assign to the same poor person or 
persons, counsel learned, by their discretions, which shall 
give their counsels, nothing taking for the same : and like- 
wise the justices shall appoint attorney and attomies for 
the same poor person or persons, and all other officers 
requisite and necessary to be had for the speed of the said 
suits to be had and made, which shall do their duties 
without any reward for their counsels, help, and business 
in the same : and the same law and order shall be observed 
and kept of aU such suits to be made afore the king's 
justices of his common place, and barons of his Exchequer, 
and all other justices in the Courts of record where any 
such suit shall be." The act evidently contemplates only 
actions commenced by writs, that is, actions in the superior 
Courts ; and although the words ^' all other justices in the 
Courts of record" arc, per se, large enough to embrace the 
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p. 
BULLKN. 



1849. new County Courts, as they are Courts of record, it cannot 
'cuntv ^ successfully contended that the act applies to those 
recently established Courts. The powers of those Courts 
are derived solely from the act under which they were esta- 
blished ; and that act has made no provision whatever for 
enabling parties to sue or defend in formft pauperis. The 
9 & 10 Vict c. 95, s. 78, empowers five of the Judges of 
the superior Courts to make rules for regulating the practice 
of those Courts; but no rule has been made to authorize 
parties to sue in form& pauperis. I^ therefore, the Court 
should hold tiiat a pauper recovering in the superior Courts 
less than 20L ought to be deprived of his costs^ it will 
deprive poor persons of the privilege conferred upon them 
by the act of Hen. 7, when their claims are under 20JL 
[Maule, J. — Have not the Courts a power, at common law, 
of admitting persons to sue as paupers?] They have ; but 
that power does not belong to the new Coun^ Courts, 
which are mere creations of the statute, and have no 
common law powers. [MatUe, J. — The 78th section, after 
giving the Judges of the superior Courts power to make 
rules^ &c., provides that ** in any case not expressly pro- 
vided for herein, or by the said rules, the general princijdes 
of practice in the superior Courts of common law may be 
adopted and applied, at the discretion of the Judges,"*— 
that is, the Judges of the County Courts — ^'^to acticms 
and proceedings in their several Courts.** Therefore, as 
no express rule has been made as to allowing parties to sue 
in formft pauperis in the County Courts, the Judges of 
those Courts may, in their discretion, adopt the practice of 
the superior Courts on the subject If that be so, there is 
an end to your objection.] 

SkmneTf contri^ was stopped by the Court 

Wilde, C. J. — This rule must be made absolute. If a 
pauper has a cause of action of a special nature, he may 
still sue in the superior Courts : but in any other case if 
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there be any persons who ooght more than others to go 1849. 
to the cheap Courts, they are paupers, Chinn 



Maulb, J., Williams, J., and Talfoubd, J., concurred. 



Rule absolute. 



9. 
BULLBN. 



I Ellis v. Watt. 

t^HANNELLy Serjt., mored for a rule, calling upon the Where in an 
plaintiff to shew cause why a writ of prohibition should not an Mecnto^"^ 
issue to the Judge of the Wimbome Minster County Court ^^^J^^T* 
of Dorset, to restrain him from proceeding to hear this ODuntyCoart 

, . f -O for the plaintiff 

plaint. against the aa- 

The plaintifl^ in September, 1849, levied a plaint against "^f,^^ 
the defendant, as the executor of one Trenchard, for the ««iderin^ 

and the plain- 

sum of \ZL 5s. lOdL, due from the testator. At the trial, tiff afterwards 
on the 15th of September, the defendant pleaded plene the decant 
administravit, and the judge gave judgment for the plaintiff, ^^^^^^^ ^ 
ordering that the amount should be paid out of the assets ^tT*f*!7V 

^ . *^ which did not 

of the deceased, quando acciderint In the month of Octo- sute that the 
her following, the defendant was served with a summons on ^^.i^ 
devastavit (a), at the suit of the same plaintifls: but at the ^o^gJ^Si^ 
hearing, on the 13th of October, it was dismissed, on the ^ prohibition 

to restrain the 

ground of variance fix>m the previous judgment The Jnd^from 
judge, however, intimated, that if the case were again J^^^^ 
brought before him, he should examine the executor's 
accounts, and adjudicate upon them. A fresh summons on 
devastavit was then taken out on the 29th of October; and 
the object of the present application was to restrain the 
County Court from proceeding with it The defendant's 
a£5davit in support of the motion, denied the receipt of 
assets since the judgment 

(a) See the Form (No. 3) in the Schedule of Forma, annexed to the 
rules of practice settled by the Judges in 1847* 
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1849. ChanneH, Seijt. When judgment has been obtained, in 

^"^ the superior Courts, against the assets, quando acciderint, 

«• the proper course is to bring a scire facias upon it, and to 

suggest that assets have come to the hands of the executor 
since the judgment; fFms, Exors. p. 1705, 4th ed. The 
summons on devastavit, however, does not state at what 
time the assets have come to the defendant's hands ; and it 
is, therefore, consistent with it, that it refers to assets re- 
ceived before the judgment in the plaint If such were 
its meaning, it would be directly contradictory of the 
defence which was established at the hearing of the plaint. 
[Mauky J. — You do not shew that the County Court has 
no jurisdiction ; and unless you do, you are not entitled to 
a prohibition.] The plaintiff has misconceived his remedy 
altogether; he should have proceeded under the 32nd rule 
of the rules of practice, and entered a iresh plaint, suggest- 
ing that assets had come into the defendant's hands, instead 
of proceeding by a summons on devastavit. 

Mauls, J. — It cannot be said that the County Court 
has not jurisdiction. The plaintiff, it is true, has fallen into 
a mistake, in applying the form given by the rules of the 
Judges, on a judgment de bonis lestatoris, to a judgment 
quando acciderint The defendant's course is to demur to 
the summons ; and the judge will probably hold, as I think 
he ought, that the objection is good. It is just as if a scire 
&cias in this Court did not shew whether assets fell in 
before or after plea pleaded, which would be bad 

Williams^ J. — We must give the Judge of the County 
Court credit for knowing the law on the subject 

Wilde, C. J., and Talfourd, J. concurred. 

Rule refused. 
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1849. 

Sainter v. Feeguson. 

M OWNSEND moved for a rule, calling upon the plain- Where a plain- 
tiff to shew cause why a suggestion should not be entered sadg^ent for 
on the roll of the fact that the plaintiff had entered a proof p^^^***"^ 
of his debt in the Court of Bankruptcy under a fiat agidnst «" bankruptcy 

- - ^ - * * "^ against the 

the defendant. defendant, it 

• _ 

The action was brought to recover 500/., by way of S>^^^^. 
liquidated damages, for the breach of an agreement; and g^tionofsuch 
the plaintiff recovered judgment for that amount, together the roll 
with 135il costs. A fiat in bankruptcy subsequently issued 
against the defendant, under which he was adjudged a 
bankrupt; and the plaintiff afterwards proved under the 
fiat for the costs of the action, but not for the debt 

Townsend, The 6 Geo. 4, c. 16, s. 59, enacts, that no 
creditor who has brought an action for a demand prior to 
the bankruptcy, or which might have been proved under 
the commission, shall be entitled to prove without relin- 
quishing his action ; and it also provides, that the proof of 
the debt shall be deemed an election on his part to take the 
benefit of the commission. Here the plaintiff has proved 
for the costs only ; but as soon as judgment is signed for 
debt and costs, the two become one single debt (a); and 
the proof of a part of it amounts to an election to take the 
benefit of the commission. If so, it is expedient that the 
suggestion now asked should be entered on the roll. In 
Kemp V. Potter (&), the plaintiff, after plea pleaded, proved 
under the commission which had issued against the defend- 
ant ; and the latter having afterwards ruled him to reply, 
the Court refused to set aside that rule. Gibbs, C. J., 
said : ^* I think the defendant is entitled to have some entry 
or suggestion entered on the record, so that it may appear 

(<i) See Berry v. Irwin, ante, p. 282. 
ib) 6 Taunt. 549, 550. 
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1 849. that the defendant will be no further troubled in this action ; 
SAunrsE ^^^ Otherwise the defendant stands under the apprehensioa 

„ ^' that the action may at some time be proceeded in." [fFil- 

Fbbguson. 

Hams, J.-^That was before judgment The record was 

imperfect as it stood. MavJe, J. — Here> on the con- 

traiy^ there is a judgment While the suit is in course 

of proceeding the record is imperfect; and the plaintiflF 

might sign judgment and issue execution unless the 

defendant obtained a suggestion which would make his 

going on incongruoua That, however, does not apply to 

a case after judgment It does not appear that any such 

suggestion as that mentioned by Gibbs, C. J., has erer 

been entered or attempted to be entered on any record 

whatever; although many occasions have occurred since 

Kemp V. Poiter (a) was decided, for making the attempt] 

PxB Curiam. 

Rule refused. 

(a) 6 Tannt 549. 



Dick v. Bbavan. 

TheaffidaTit MT RIDE AUX moved, for a rule, calling on the plaintiff 
u^^^intioii to shc^ cause why an order of Talfimrdy J., for a distringas 
to'cmUawiT^ for the purpose of proceeding to outlawry agiunst the de- 
tlleged,that fendant, should not be rescinded, and the sheriff's return 

npoD each call» 

apencmatthe and all Subsequent proceedings set aside for irregularity; 

defendant'^ 

laat place of 

abooe stated that the defendast had left ten rnontha before, and had ffooe to reside afaraad; 

that the deponent had been unable to lerre the defendant, who, he believed, kept eat of the 

waj to aToid lerrioe. Hdd adfident, wxthont averring more preoiselj that the defendant bad 

gone abroad for the poipoae of avoiding his creditors. 

It is not necessary to leave a copy of a distringas to outlawry at the place where it it to be 
ezeented. 

The exigi facias may be issued immediately after the return of the distringas. It is not 
necesnry to wait until eight days after the return has ezpnred ; — the notice at the foot of the 
distringas giving thetlefendant eight days to appear, not applying to a distringas to outlawnn. 

An order for a distringas was made on the 12th upon an radavit sworn on that day. Tim 
affidavit being defective, was re-sworn on the 1 3th, and aftenrards the order was delhrwed out. 
Upon a rule nisi obtained by the defendant to set aside the order, the Court allowed the plaintiiT 
to amend its date, discharging the defendant's rule, with costs to be paid by the pUintiiE 
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or why the exigi fecias and proclamationB and all subee- 1849. 
qaent proceediDg8» should not be set aside for the same 
reason. 

The affidavit upon which the distringas was obtained, 
was originally sworn on the 12th of October. It stated that 
the usual number of calls and appointments had been made 
at the last known place of abode of the defendant, and that 
upon each occasion the same person was seen, who uni- 
formly answered the inquiry for the defendant, by stating 
thai the latter had left ten months before, and had gone to 
reside abroad. The affidavit also stated that the depcment 
had used all due diligence to serve the writ of summons; 
that he had been unable to do so ; and that for the reasons 
aforesaid, the deponent believed that the defendant kept 
out of the way to avoid service. Upon this affidavit, To^ 
fourd^ J. made, on the same day, an order for a distringas; 
but it being discovered, on the following day, that the affi- 
davit did not absolutely deny the defendant's appearance to 
the writ, but only his appearance according to its exi- 
gency (a), the affidavit was resworn on the 1 3 th of October, 
after havii^ been amended in this particular ; and after it 
was resworn, the order, which bore date the 12th, was 
delivered out The distringas was returned non est inven- 
tus on the 2nd of November; on the following day the 
exigent issued; and on the 8th, the defendant was pro- 
claimed. 

Prideaux* Ilrst, it does not appear that the distringas 
was granted upon any affidavit The order is dated the 
12th of October: and the only affidavit in the cause is 
dated the 13th. If the affidavit be fidse, perjury cannot be 
assigned ; for it does not appear to have been used in any 
judicial proceeding. 

Secondly. The affidavit does not shew that the defend- 
ant is abroad for the purpose of avoiding his creditors. 

(a) See M'Alpm v. Qregory, 1 G. B. 299. 
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1849. Graver y, Hmdmarsh (a), shews that a statement at each 

jj^ij call, that the defendant is abroad, is not suflBcient to entitle 

V* the plaintiff to a distringas. [Maule^ J. — That was a dis- 

'^' tringas to compel appearance; in such case the affidavit 

must be much more strict than in cases of distringas for 

proceeding to outlawry.] In Simpsofi v. Lard Graves ((), 

the Court refused to grant a distringas where it did not 

appear that the defendant kept out of the way to avoid 

process. [MavJe, J. — ^It does not appear that that was a 

distringas to oudawiy. Where a distringas simply b spoken 

of, I presume a distringas to compcil appearance is meant] 

The present case is veiy different from that of Round v. 

Brown (c), where it sufficiently appeared from the letters 

of the defendant that he had gone abroad to avoid 

service. 

Thirdly, no copy of the distringas was left at the last 
known place of abode of the defendant. The 2 Wm. 4, 
c. 39, s. 3, enacts that a copy of the distringas shall be served 
on the defendant if he can be met with, or, if not, shall be 
left at the place where such distringas is to be executed. 
[Mauk, J. — That section applies only to writs of distringas 
to compel appearance. It is the 5th section which applies 
to dbtringas in proceedings to outlawry.] The 5th section 
relates to proceedings after the sheriff's return of non est 
inventus or nulla bona; but it does not dispense with the 
necessity of leaving the writ, pursuant to the 3rd section, at 
the place where it is to be executed. [Mauk^ J. — Where, 
do you say, was this writ executed ? The return is non est 
inventus. fVilde, C. J. — The very foundation of the whole 
proceeding in outlawry, is that the writ cannot be executed] 
If it be not necessary that it should be left at the defend- 
ant's last known place of abode, great hardship and injustice 
may be the consequence. [fVUde, C. J. — The question is, 
whether the act of Parliament, or any rule of practice, 



(a) 7 Dowl. 607. (c) 1 Dowl. 860, N. S. 

(b) 2 Dowl. 10. 
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reqoires that to be done. Maukf J. — Suppose the defend- 1849. 
ant has no pkce of abode in the county into which the ^^^ 
writ is issued. It is the common practice to issue the writ ^ *• 

BSAVAN 

into a county where the defendant never had a place of 
abode.] 

Lastly, the exigent issued too soon. The notice on the 
back of the distringas, gives the defendant eight days after 
the return of the writ to enter an appearance. But here 
the exigent was issued the day after the return of the dis- 
tringas, and the defendant was actually prodaimed before 
the time for appearing had elapsed. [Maule, J. — ^That 
notice is inapplicable where the proceeding is to outlawry. 
In 2 Chit Archb. 1 136, 8th ed, it is said : '* It,"*— that is, the 
exigent, — ^ must, it seems, be tested on the day on which 
the distringas was actually returned.*^ 

Feb Curiam. 

Rule nisi granted on the fint point, but refused 
on the other three. 



WaUinger^ Serjt., shewed cause. The order was not 
deliyered out until after the affidavit had been re-sworn on 
the 13th of October, and it should, perhaps, in strictness 
have borne that date. But the Court will, if they think 
it necessary, allow the plaintiff to amend the date of the 
order. 



p, in support of the rule. The order was made 
on the 12th, and was then complete and perfect But the 
Judge had no jurisdiction whatever to make it, since the 
affidavit was only sworn on the following day. [Maule^ J. — 
The order was not issued until the 13th, and was made 
upon an affidavit sworn on the 13th. There certainly 
appears to have been some negligence on the part of the 
plaintiff in drawing up the order, and, therefore, you seem 
to be entitled to the costs of having his mistake rectified; — 
YOU vn. X D. & L. 



i. 
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1849. unless, indeed, you have lost your right to them by coming 
here instead of going to Chambers.] The Court has no 
power to rectify the mistake by an amendment. In Doe d. 
WU V. Tollett (a), a rule had been obtained upon affidavits 
defectively intituled, and the Court refused to allow them 
to be taken off the file for the purpose of amending and 
re-swearing them. 

At all events, the Court will not alldw the plaintiff to 
amend until he asks for a rule for that pmpose, and the 
defendant has an opportunity of shewing cause against the 
application. 

Wilde, C. J. — We are satisfied that the order of my 
Brother Talfaurd was by mistake misdated. It was not an 
order for any purpose whatever until it was delivered out ; 
and that was on the 13th, after the affidavit, as it stands at 
present, was sworn. The only difficulty I have felt has 
been as to amending it ; but I find we have authori^ for 
doing sa In Stevenson v. Castie (i), the Court allowed a 
ca. sa. to be amended, which varied fix)m the judgment in 
the statement of the sum recovered. Again, in Walker v. 
Hawkey (c), the Court amended a capias ad respondendum, 
which was returnable on a day certain, by making it return- 
able on a general return day ; and this, too, after a rule had 
been obtained to quash the writ for irregularity. I have 
a perfect recollection of having fi:«quently made similar 
motions. I therefore think that this rule should be di^ 
cha]f;ed on payment of costs by the plaintiff; and that the 
plaintiff should be at liberty to amend the order. 

Maitlb, J., Williams, J., and Talfourd, J., concorred 

Rule discharged accordingly. 

(a) iln^e.voL 1» p. 121. (c) 5 Taunt. 863; S. C. 1 Marsh. 

(5) 1 Chit. 349. 399. 
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COURT OF QUEEN'S BENCH. 



tU^nduM Cenm 



IN THE THIRTBBNTU TEAR OP THE BEIGN OF VICTORIA. 



In re an Inquiry under the Lands Clauses Consolidation 

Act, 1845, 
Between Thomas Blakbwat Bray, 

and 
The South Eastern Railway Company^ 184d. 

MM.OGGINS moved fer a rule, calling upon the Master TheooftsoT 
to review his taxation herein* inqniiy** in 

It appeared that the South Eastern Railway Company ^^"4^ 
had given notice under one of their private acts of Parlia- ^^iSSST 
ment, to a Mr. Bray, that they required his land for the Act (S & 9 
purposes of the act; and at the same time offered lOOOI refer to tlie 
for his estate and interest therein. This offer was rejected ofS^Xe'SSSi 
by Mr. Bray, who claimed double that sum. The company put of the 
issued their warrant to the sheriff, to summon a jury to namely, where 
assess the compensation to be paid ; and the jury found a reooTm mora 
verdict for 1000/., being the sum previously offered. Upon SSJdb^ 
the taxation before the Master, under the 52nd section of oompany. 

therefore, he 
recovers len or an equal torn, the eompany ia entitled onlT to one-half of the formal costs of 
the inqiury, and not to one-half of the costs of witnesses, and ooimsel also. 

X 2 
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1849. the Lands Clauses Consolidation Act, 8 & 9 Vict c 18, 

^^Jj][^ the Master refused to tax to the defendants any costs, 

9. anterior to those of summoning^ impannelling, and returning 

Eabtsbn the jury. He also refused to allow any costs in respect of 

AiLWAY o. ^jQuusel, attorneys, or any other expenses beyond the 

sheriff's charges, the officers' fees in summoning the jury, 

the expenses of the special jury, and the usual expenses 

attendant on the taxation. 

Hoggins. According to the case of Rosm ▼. PbrA, tfc^ 
Railway Compaany (a), it wiU perhaps be objected, that the 
taxation by the Master's certificate under the 52nd section 
of the Lands Clauses Consolidation Act, 8 & 9 Vict. c. 18, 
cannot be received by this Court ; the reference being to 
him as an original arbitrator, and not by virtue of any 
power delegated to him by this Court. But the decision in 
that case, which is that of a single Judge, has been since 
under the consideration of the full Court It is not sought 
to question the correctness of that decision, unless the 
Court is clearly of opinion that the Master is wrong in the 
view that he has taken of the construction of the act The 
sections of the Lands Clauses Consolidation Act, which 
regulate the proceedings to be taken, where the amount of 
compensation is to be ascertained by inquiry before a jury, 
commence at section 39. The present question arises upon 
the construction to be put upon sections 61 and 52. Section 
51 enacts, that ^'on every such inquiry before a jury, where 
the verdict of the jury shall be given for a greater sum than 
the sum previously offered by the promoters of the under- 
taking, all the costs of such inquiry shall be borne by the 
promoters of the undertaking ; but if the verdict of the jury 
be given for the same or a less sum than the sum previously 
offered by the promoters of the undertaking," ^ one-half of 
the costs of summoning, impannelling, and returning the 
jury, and of taking the inquiry and recording the verdict 

(c) Aidt^ vol. 5, p. 695. 



Railway Co. 
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and judgment thereon, in case such verdict shall be taken, 1849. 
shall be defrayed by the owner of the lands, and the other ^bray 
half by the promoters of the undertaking, and each party ^• 
shall bear his own costs, other than as aforesaid, incident to _ Eaktern 
such inquiry.** Here the verdict of the jury was for the 
same sum as had been previously offered ; and, therefore, 
the case comes within the second branch of the 51st section, 
by whidi ^ one-half of the costs of summoning, impannell- 
ing, and returning the jury, and of taking the inquny, and 
recording the verdict and judgment thereon,** is to be 
defrayed by the owner of the lands. Then comes the 52nd 
secrtion, the maiginal note of which is ** particulars of the 
costs ;" and that section enacts, that ^ the costs of any such 
inquiry shall, in case of difference, be settled by one of the 
Masters of the Court of Queen's Bench,'* &c, ''on the 
application of either party, and such costs shall include all 
reasonable costs, chaiges and expenses incurred in sum- 
moning^ impannelling^ and returning the jury, taking the 
inquiiy, the attendance of witnesses, the employment of 
counsel and attomies, recording the verdict and judgment 
thereon, and otherwise incident to such inquiry." Unless 
the words, ** the costs of any such inquiry,** are to be held 
as referring solely to the first branch of the 5 1st section, the 
company here, it is submitted, are entided to one-half of 
those costs which the Master has disallowed. They are en- 
titled to ''one-half of the costs of " " taking the inquiry," and 
the 52nd section defines what those costs are. [Pattesan, J. 
— Those words are used again in the 52nd section, as being 
included in "the costs of any such inquiry," and seem to 
intend something different from the costs of witnesses and 
counsel If the 52nd section is to be read as applying only to 
the first branch of the 51st section, then the words, " taking 
the inquiiy,** have a definite meaning. The construction you 
contend for would render them inoperative.] The intention 
of the Legislature, it is submitted, must have been, that 
where a landowner vexatiously refuses to accept a sum 
which the jury consider is the value of his land, he should 
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1849. be xnade to bear half tbe ooets to vhich the company are 
^*"JJj2^ pat in going befixe a jury. 

9. Cur. adv. vult 

South 
Eabtbrn 

Railway Co. Pattbbon, J. — Without giving any opinion as to whether 
this Court has power to review a taxation by the Master, 
under the fi2nd section of the Lands Clauses C<M26olidation 
Act, I have considered the question, whether, assuming 
that it has, I can see that the Master, in the pi^esent case, 
has come to a wrong conclusion, in the construction which 
he has put upon this statute, and I do not think that he Iia& 

The 51st section provides, in substance, that where the 
claimant succeeds, '' all the costs of such inquiiy shall be 
bome^ by the company. And the 62nd section says, that 
^ the costs of any such inquiry shall** ^* be settled by one of 
the Masters,** &c., ^ and such costs shall include all reason- 
able costs, charges, and expenses incurred in snmmcMiing, 
impannelling, and returning the jury, taking the inquiry, 
the attendance of witnesses, the emfrfoyment of counsel and 
attorneys, recording the verdict and judgment thereon, and 
otherwise incident to such inquiry.** There is no doubl, 
therefcxe, that where the claimant succeeds in obtaining 
by the verdict of the jury a larger sum than the one pre- 
viously ofiered, he is entitled to the costs of vfitnesses and 
counsel. 

But the 51st section goes on to say, that when the com- 
pany succeeds, Bod the claimant recovers only the same or 
a less sum than that previously ofiered, that then, not *'all 
the costs of such inquiry," nor '*ha]f the costs of such 
inquiry ; ** but ^ one half of the costs of summoning, impan- 
nelling, and returning the jury, and of taking the inquiry 
and recording the verdict and judgment thereon," ** shall be 
defrayed by the owner of the lands, and the other half by 
the pax>moter8 of the undertaking, and each party shall 
bear his own costs, otherwise than as aforesaid,** that is^ 
<^ other than the costs of sununoning," &c., ** incident to 
such inquiry.'* It seems to me, therefore, that the Legisla- 
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ture meant, that in such a case, the landowner and the 1849. 
company should share what may be termed the formal ^bbay 
costs; and that each party should bear their own costs over ^' 
and above the formal costs. It may be remarked, that in Eastbem 
the 52nd section, the words '^the attendance of witnesses, 
the employment of counsel and attorneys," are interposed 
between the words '^taking the inquiry," and *' recording 
the verdict" I do not see how any other construction can 
be put upon these sections; for the claimant is clearly to 
bear one-half of the costs, and yet if the witnesses and 
counsel were to be added, the claimant might spend 200L, 
whilst the ooa^wny spent only lOOiL, and yet these must be 
added together and divided; so that the company would 
then be the loser, which was clearly not the intention of 
the Legblature. 

I, therefore, think that the Master was quite correct in 
the conclusion to which he came, and that no rule ought to 
be granted. 

Rule refused. 



The CoMMxasiONEBS for Paving, &c., the Town of Leaminq- 

TOH Pbiobs v. Geobge Moultbie, Esq., and Others, 

Justices, &c, and Edwabd Tubneb Acton (a). 

MM. AYES moved to make absolute a rule, which had Where no 
been obtained under the 11 & 12 Vict c. 44, s. 5, calling ^SSnrtardT 
on George Moultrie, Esq., and two other justices of the 15^4^12 Vict 
coun^ of Warwick, and one Edward Turner Acton, to e. 44, t. 6, 
shew cause why the said justices should not issue a distress not make the 
warrant under a local act of Parliament, (6 Geo. 4, for paving, ^!^ ^^^^^ 
lighting, &c, the town of Leamington Priors), against the J"^?*!?^*^ 
said Acton, for the sum of 441 9«., being the costs of paving 
and flagging a certain footway, adjoining a certain house, 
of which he was the tenant and occupier. 

(a) This case was decided in last Trinity Term. 



312 



CASES ON POINTS OF PRACTICE, Q« B. 



1849. Hayes. As no cause is shewn against the nile, the 

CoMif IS. Coarty it is submitted, will make the rule absolute with 

BioNBEs,&cof costs, as ainunst the party who has rendered the application 

Leamington •-» -» r j rr 

Peiobs necessary. \Wigktmany J. — ^If you had applied for a man- 

MouLTBis damus instead, and no cause had been shewn, and the rule 
■nd Otben. fj^^Ae absolute, you must have made a separate application 
for the costs, against which the party might appear and 
shew cause. The present proceeding is merely substituted 
for a mandamus.] It is submitted, that if this rule be made 
absolute generally, the party on whose behalf it is moved, 
cannot afterwards make a separate application for the costs 
of it. The 5th section of 1 1 & 12 Vict c. 44, enacts, that 
**\t after due service of such rule good cause shall not be 
shewn against it, the said Court may make the same abso- 
lute, with or without or upon payment of costs, as to them 
shall seem meet" It would have been improper, therefore, 
to have asked for the costs in the rule. 

Cur. adv. mJL 

WiGHTM AN, J. — I have considered this case, and I think 
I ought not to allow this rule to be made absolute with 
costs. If the rule had prayed for costs, the par^ might 
have appeared to shew cause against it; but as it did not, 
he might fiiirly suppose that it would only be made absolute 
in the terms in which it was moved 

Rule absolute. 



Reqina v. Bowen. 

ThedefendADt, 1 HIS was a rule, calling upon the prosecutor to shew 
moTed an^~ cause why a side bar rule, ordering that it be referred to 
by^^ijSSwi ^^^ coroner and attorney of the Court, to tax the costs to 

into this Court, 

after yerdjct against him, obtained a rule for a new trial upon payment of ooati. Before a new 
trial had, be died. Be&f, that the bail were not liable for costs upon theur reeogniiancee, which 
were in the usual form ; as the defendant had not been ** conyicted ** within the meaning of the 
5 Wm, & M. c. II, s. 3. 
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be paid by the defendant or his bail, to the prosecutor or 1849. 
his attorney, should not be set aside with costs. 

The following fiicts appeared upon the affidavits. An 
indictment for obtaining money under false pretences 
having been found against the defendant at the Midsummer 
Quarter Sessions, 1847, for the county of Cardigan, was 
removed into this Court by certiorari, at his instance. On 
the 2nd of October, 1847, recognizances were entered into 
by four persons (on behalf of two of whom the present 
application was made) in the usual form, for the defendant 
to appear in this Court on the first day of the ensuing 
Michaelmas Term, and plead and try in the same Term, or 
at the ensuing Cardiganshire assizes, and to ** appear firom 
day to day in the said Court, and not depart until discharged 
by the said Court'* The indictment was set down for trial at 
the Spring assizes, 1848, for Cardiganshire, but was postponed 
Srom those assizes to the Summer assizes in the same year. 
At the latter assizes, the indictment was tried, and the de- 
fendant was found guilty on one count, and directed to appear 
for judgment when called upon. A rule was subsequently 
obtained on behalf of the defendant to arrest the judgment, 
or for a new trial It came on for argument in Trinity Term 
last, 1849, and the Court then ordered that, upon pay- 
ment of costs by the defendant to the prosecutor or to his 
attorney, such costs, if necessary, to be taxed by the coroner 
and attorney of this Court, the verdict obtained for the 
prosecutor at the last Summer assizes, should be set aside, 
and a new trial had. The costs were taxed by the coroner, 
upon this rule, on the 13th of July, 1849, at SSL Us. Sd. 
On the 14th of July, which was the last day on which full 
notice of trial could be given, a notice of trial for the next 
Summer assizes for Cardiganshire was given by the defend- 
ant A summons was then taken out on behalf of the pro- 
secutor to set aside the notice of trial, the costs of the former 
trial not having been paid. This summons was attended 
before Lord Denman, C. J., Oh the 18th of July, who 
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1849. made an order^ '^that on payment of the coQts pf the trial 
and of this application to be taxed, &c., the notice of trial 
given on the 14th of July, 1849> do stand, otherwise the 
said notice of trial be set aside." The commission day was 
the 25th of July, but no notice was taken of the above 
order, nor were the costs paid. On the 4th of August, 
the defendant died. On the first day of the present Term, 
the side bar rule for costs was obtained, which was served 
on the bail on the 5th of November, with an appointment 
to tax for the 13th. The Master, however, deferred the 
taxation, and the present rule was obtained to set the side 
bar rule acade, against which, 

Tawtuend shewed cause. There are several authorities to 
shew that where a defendant dies after verdict, and before 
judgment, the bail are liable for the costs ; Rex v. Finmare (a) ; 
Bex V. Turner {b). [Pattesan, J. — The objection made 
upon moving this rule, was that the side bar rule for costs 
ought not to include the bail in its terms.] It is submitted, 
that the bail are liable for these costsi, and if so, the defend- 
ant being dead, they are the only parties interested in the 
taxation ; and are therefore entitled to notice of the rule (c). 
In Cameras Crown PracL p. 15b, it is said ''after final 
judgment, a side bar rule for costs may be drawn up at the 
Crown Ofiice, upon production of the postea, (if upon a 
verdict), upon which an appointment may be obtained to 
tax the costs there, which must be served with the rule 
upon the defendant's attorney, and, in anticipation of 
proceedings against the bail to recover them, it may be 
advisable to serve the bail also, as they are parties interested 
as to the amount'* [Pattesan, J. — ^The writer is speaking 

(a) 8 T. R. 409. that on referring to the mlee in 

(b) 3 B. & C. 160 ; S. C. 4 D. the cases cited, it was found that 
& R. S 1 6. in neither case, were the bail men- 

(c) It was stated by the Crown tioned in the rule, 
officer, on the motion for the rule, 



MICHAELIULS TBBM, 13 VICT. 315 

there, of cases where final judgment has b^n signed, and 1849. 
the bail are liable.] If the bail are not liable here, they are ^jb^na 
noC prejudiced by notice of the rule. The bail are only ^ 

liable on their recognizances, and there must be a motion 
to estreat them before any process can issue t^ainst the 
baiL In JRex ▼. Twmer (a), it was held that the bail were 
not liable, where after a yerdict of guil^, the judgment was 
arrested. Here the verdict is only set aside conditionally 
upon payment of costs, and as no costs have been paid, the 
condition has not attached, and the verdict stands. At any 
rate, the bail have no right to oome to set aside the side bar 
rule; for either they are not liable, and then the rule 
cannot affect them, or they are, and then the rule properly 
giyes them notice of the taxation. 

CleatHnff in support of the rule. The side bar rule is in 
an unusual form, and if the bail ought not to be included 
in it, they are entitled to come to this Court to ask to set 
it aside. It is submitted that the bail in a case like the 
present are not liable. There has been no '^ conviction" 
of the defendant within the meaning of the 5 Wm. & M. 
c. 11, s. 3. That section enacts, ^^that if the defendant 
prosecuting sudi ¥frit of certiorari be convicted of the 
ofience,'' ftc, ^ then the said Court of Kiog*s Bench AaXl 
give reasonable costs to the prosecutor," &&, *^ which costs 
shall be taxed," &c., ** and that the prosecutor" ^* shall," after 
demand made, ^^have an attachment granted against the 
defendant," &&, ^ and that the said recognizance shall not 
be discharged tUl the costs so taxed shall be paid." How 
can it be sud that the ddendant has been ^convicted," 
where the verdict is set aside and a new trial has been 
granted? The Court cannot see that upon a new trial the 
defendant might not have been acquitted. It is said, how- 
ever, that the rule granting a new trial was conditional 
upon payment of costs, and that the costs have not been 

(a) 15 East, 570. 
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1849. paid. The impoeition of such a condition in the rule 
prevents the defendant from taking down the case to a 
new trial, till he has paid the costs of the former one ; 
but the verdict is set aside notwithstanding. The proper 
course for the prosecutor in such a case to adopt is to apply 
to the Court to set aside the rule, unless the defendant 
pays the costs and proceeds to take the cause down for a 
new trial ; Champion v. Griffiths (a) ; PhSUpB v. Warren {h). 

[It was then arranged, that as a decision upon the above 
rule would not determine the question between the parties, 
the Court should, laying aside the objection to the form 
of the rule, determine whether, under the above circum- 
stances, the bail were liable for the costs.] 

Ckar* ado. vulL 

Pattbson, J. (c). — I am of opinion that the bail in this 
case are not liable to pay the prosecutor*s costs. 

It is clear, that if the defendant be convicted and die 
before judgment the bail are liable, as a general rule : but 
when a rule is made absolute for a new trial, though on the 
term of payment of costs, and the defendant dies before a 
new trial can be had, it seems impossible to say that he has 
been convicted within the true meaning of the recognizance 
of bail. 

No doubt the defendant, by non-compliance with the 
condition as to payment of costs, had put it out of his 
power to proceed to trial at the assizes in August, and the 
order of Lord Denman setting aside his notice of trial is 
quite correct. But neither his default nor the order of 
Lord Denman did away with the rule for a new trial, or 
restored the original verdict Possibly the Court might 
have done this on motion, if the defendant had been alive 
in Michaelmas Term, and then, and not till then, judg:ment 

(a) I Dowl. 319, N. S. (c) In the Vacation after Mi- 

(6) Ante, vol. 3, p. 301 ; S. C. chaelffiM Term. 
14 M. & W. 730. 
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might have been entered against the defendant, and the 
bail woold have been fixed. The Court, however, might 
have reftiaed to set aside the rule for a new trial, and given 
fiuther time to pay the costs and proceed to trial Even 
if the costs had been paid no trial could have taken place, 
for the defendant died befcne the assizes. 

Under the circumstances, I consider that there has been 
no conviction to warrant a judgment, and, of course, the 
bail cannot be liable. 

Rule absolute, without costs. 



Rbgina v. Whallbt. 

On the return to a certiorari to bring up an inquisition Where upon 
taken by the Coroner of the borough of Leeds upon the . oertiorvi to 
body of Sarah Ann Whalley, by which she was found felo j'^'^^^ 
de se, it appeared that the inquisition was on paper, and Mo ^^ >t 
not on parchment Sein^dsitioa 

wuonpeper 
iiwtftw*^ of 

Sir F. Theriger now moved that the inquisition be gj'l^^*' 
quashed, on the ground that it was on paper and not on granted a mle 
parchment (a). Without adverting to the older authorities ablate in the 
on the subject, it may be sufficient to refer to a recent ■"*»•*•»<*• 
statute, the 6 & 7 Vict c 83, s. 2, which recites, that << it 
is expedient to make provisions for supporting coroners in- 
quisitions, and for preventing the same from being quashed 
on account of technical defects;" and enacts, that *' after 
the passing of this act no inquisition found upon or by any 
coroner's inquest," ** shall be quashed, stayed, or reversed" 
** for," &C., ^nor (except only in cases of murder or man- 
slaughter) for or by reason of any such inquisition not being 
duly sealed or written upon parchment.^ Without stopping 



(a) Varioos other objections were taken to the inquititiooy bat as 
the Court pronoanced no judgment upon them, they are omitted. 
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1849. to inquire the reason of the exception (a)» the act clearly 
Rbgina recognises what was undoubtedly supposed to be the law, 
*• namely, that inqmsitions for murder and mandanghter 

must be upon parchment; and leaves such cases as they 
stood before. An inquisition finding a verdict of fislo de se, 
is unquestionably an inquisition in a case of murder* In 
one case it was held that it was neoessaiy, in an inquisition 
of felo de se, to have the words '^se ipsum murdravit;** 
but in a subsequent case it was held that it was not, fiir 
they were included in felo de se, there being no d^rees in 
that ofience. [He referred to Jenm on CcnmerSf p. 246, and 
1 EoMea Pleas of the Croum, p. 383.] 

Patteson, J. — ^This objection appears to me to be fatal. 
It has been always considered necessary that an inquisition 
for murder should be on parchment, and when the act of 
Parliament says that no inquisition shall be quashed for not 
being written upon parchment, except in cases of murder 
or manslaughter, and, as felo de se undoubtedly comes 
under the class of murder, I think it is quite dear that this 
inquisition is bad. The only question is, whether it should 
be a rule nisi or absolute in the first instance. As this is 
discretionary with the Court, and I cannot conceive any 
cause can be shewn — there being no one, in point of feet, 
id this case to shew cause, except the Coroner,^— I think it 
would be useless to grant a rule nisL The rule will, there- 
fore, be absolute in the first instance. 

Rule absolute. 



(a) Probably because on Id- goods of the felo de se were not 

quisitions in cases of murder and forfeited until it Was found of 

manslaughter only, could a man record that he was felo de se { 

be put upon trial without an in- and the inquisition was with that 

dictment being first found against view, 
him by a grand jury. And the 
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1840. 

Elizabeth Harris r. Thomas Holler. 

ALLENy Seijt, moved for a rule calling npon the plain- After plea 
tiiPs attorney to furnish the defendant with particulars of Ltion ofas!" 
the plaintiffs place of residence. cS2t^^ 

The action was brought for breach of promise of mar- *? <w^ P*'- 

ticulan of the 

nage^ and had proceeded as fir as plea pleaded. A similar residence of 
application to the present had been made to PaUesariy J., at be^fSmished 
ChamberB, when it appeared that the plaintiflF, who had JU^*f*™*^' 
been formerly employed by the defendant to take charge peu^Bd that the 
of a furnished house for him, was accused by him of having applicatkm 
absconded with part of the furniture. The defendant did J^pSiSti? 

not know where she was, and the object of the application ^•ai 

Qiaiwe. 

was to enable the defendant to arrest her upon the above 
charge. The learned Judge declined making any order, 
whereupon the present motion was made. 

AUenf Serjt The defendant does not know where the 
plaintiff resides, and he is entitled to that information. He 
may be willing to offer to marry her. [Pattesanf J. — When 
the parties were before me at Chambers, it was admitted 
that the object of this application was to enable the de- 
fendant to arrest the plaintiff on a criminal char^.] The 
Court will not inquire into what may be the consequences 
of the plaintiff's residence being disclosed. 

PATTEBOfN, J. — I have always considered this application 
as pointed at sham actions; but here there is no dispute as 
to the person of the plaintiff. The object in the present 
instance is clear. I do not feel myself justified in aiding a 
criminal proceeding in this manner by a step in a civil 
suit 

Rule refused. 
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A peremptory 
undertakiDg 
ffiyen under a 
Judge's order 
tt the same ai 
if giren nnder 
aniIeofCoart, 
and if the 
pUintiff fails 
to compW with 
it» the nile for 
jndgment as 
m case of a 
Bonsnitis a 
rule abaolate 
in the 0rst 
inttance. 



ROWIJNSON V. GlBBS. 

A SPLAND moved for a rule absolute for judgment as 
in case of a nonsuit 

The plaintiff was under a peremptory undertaking to try 
under a Judge's order, and not by rule of Court The 
order was made upon setting aside upon terms a former 
rule for judgment as in case of a nonsuit Upon aflSdavit 
that the plaintiff had not complied with his undertaking, 
th^ present motion was made. 

ERLBy J. — The plaintiff has had the benefit of the order. 
I think that the case is the same as if the peremptory 
undertaking had been contained in a rule of Court, and 
the rule may be absolute in the first instance. 



Rule absolute. 



Evans and Another o. Bowen and Othen. 

A RULE was obtained in last Easter Term, calling upon 
the plaintiff to shew cause why proceedings in the above 
action, upon a replevin bond, should not be stayed. 

The iacts, as they appeared upon the affidavits in support 
of the present rule, so far as they are material to the present 
case, were shortly as follow. On the I4th of October, 
1848, the plaintifis distrained upon the defendant, Thomas 
Bowen's goods, for certain rent all^;ed to be due finom him 
to the pUintiff, David Evans. On the I6th of October, the 
ap^ in thai defendant, Thomas Bowen, caused a plaint in replevin to 

ac tioiL • « • 

Whether, be levied in the County Court of Carmarthenshire ; and on 

when a repleviD 
suit is removed 



The Court 
stayed pro* 
oeedi^m 
an action on 
a replevin 
bondy where 
It appeared 
that the de- 
fendant had 
not been able 
to declare in 
the lepiefin 
suit, owing to 
theplaintiirfe 
neglect to 



by certiorari by the phnntiflr into thia Court, nnder the 9 & 10 Vict e. 95, i. 121, the iiMBiy a 
writ of poM per taoiot is the proper step to compel the deisndant'k appeannce to the actiont 
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the following day entered into the usual replevin bond to 1849. 
the sheriff, to appear at the then next County Court, and Evans 
to prosecute the suit with effect, and without delay. The «^ Another 
present phdntifis were duly summoned to appear at the Bowen 
then next County Court, held on the I4th of November. 
On that day, the defendant Bowen appeared and declared 
that the title to the land was in question, and that the rent 
was for more than 20L ; and he became bound with two 
sufficient sureties, under the 9 & 10 Vict c. 95, s. 121, to 
prosecute the suit with effect and without delay. He ac- 
cordingly obtained a writ of certiorari, on the 20th of 
November, to remove the suit from the County Court Into 
the Court of Exchequer, which was duly returned on the 
25th of the same month. On the Ist of December, search 
having been made for ftn appearance, and none having been 
entered, he caused a rule to appear to be issued out of the 
Court of Exchequer, ordering the plaintiff to appear on the 
18th of the same month. On the 31st of January, 1849, 
search having been again made for an appearance, and no 
appearance having been entered, he Caused a writ of pone 
per vadios to be issued, returnable on the 15th of April. 
Before the return day, namely, on the 4th of April, the 
plaintifis obtained an assignment of the replevin bond, and 
on the 11th of April, commenced the present action of debt 
against the defendants, upon an alleged breach of the con- 
dition of the bond. To stay the proceedings in that action^ 
the present rule was obtained (a); against which, 

Piuhley and C G. Addison now shewed cause (i). The 

(a) The rale wu also obtained the facts, as well as the argn- 

on the ground of vexation on the ments, are omitted. Pashiey v. 

part of the plaintiff David Evans, Poole, 3 D. & R. 63*; Camaby 

who had made former distresses, v. Welby, 7 DowL 315, and Wade -^ 
and upon replevin being brought, v. Simeon, ante, vol. 2, p. 658; 
had suffered judgment to be S. C. 13 M. & W. 047» were re- 
signed against him for want of ferred to by the plaintiff's conn- 
an avowry ; bat as the judgment sel, on this part of the ease, 
did not proceed upon this point, (b) Michaelmas Term, 1849. 

TOL. Vn. Y D. & L. 



«# 



and Others. 
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1849. ground upon which this rule has been obtained, is that the 
Evans pla'mtiffi themselves have hindered the defendant from pro- 
ud Another cecding with the replevin suit, by not appearing to the 
BowEN action ; but the Court will not now determine, on affidavits, 
whether the defendant has prosecuted the replevin suit with 
effect In point of fact he has not done so, as he should 
have obtained a rule prefixing a day for the plaintiffs to 
appear, and then have proceeded by distringas, and not by 
writ of pone per vadios, which is not applicable when the 
replevin suit is removed by certiorari ; 2 Chit Archb, 991, 
1004, 8th ed. [They referred to Camahy v. Welby{a)\ 
Wade V. Simeon (J)^ and Pashley v. Poole (c),] 

BomUy in support of the rule. The course pursued by 
suing out a writ of pone per vadios, is, it is submitted, the 
correct one : but even if it is not, the plaintiffs were bound 
to appear in the replevin suit, as it is clear, according to 
the practice, that the defendant could not declare, till they 
did so. This Court will interfere to prevent them from 
taking advantage of their own default in not appearing, 
by suing on the bond for a breach, which their own con- 
duct compelled the defendant to commit The case of 
Seal V. Phillips (d), is expressly in point There, it was 
held, that a defendant, in replevin, was not entitled to an 
assignment of the replevin bond, on the plaintiff's n^lect- 
ing to declare at the next County Court, if he himself had 
not then appeared to the summons ; and that if he obtained 
an assignment and brought an action, the Court would, on 
application, stay the proceedings. [He referred also to 
I^ott V. Tnute {e).] 

Cur. ado. tmU. 

Patteson, J. — This was an application to stay proceed- 
ings in an action on a replevin bond. A suit in replevin 

(a) 7 Dowl. 315. (c) 3 D. & R. 53. 

{b) 1 C. B. 610 ; S. C. (mte, vol. id) 3 Price, 17. 
3, p. 27. (e) 3 B. & P. 321. 
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was removed firom the County Court into this Court, by 
Thomas Bowen, the plaiutiff in replevin, one of the defend- 
ants in the present action. After the removal into this 
Court, it appears that the plaintiff in replevin did not 
declare ; and he could not do so, until the defendants in the 
replevin suit appeared. Steps were taken by him to compel 
the defendants in that action to appear. A rule to appear 
was sued out, and also a writ of pone per vadios, and before 
that writ was returnable, the present action was commenced. 
It does not appear that it was necessary for him to take any 
steps to compel the defendants' appearance, and if it did, it 
is doubtful, if the writ of pone per vadios was the proper 
writ to issue. It, however, shews that the plaintiff in the 
replevin suit was anxious to do all in his power to expedite 
proceedings in the suit 

The case of Seal v. FhiBips, was relied on in support 
of the rule. There the Court stayed proceedings in an 
action on a replevin bond, for a breach of the condition in 
not declaring at the next County Court, where it appeared 
that his failure to do so, arose from the defendant's neglect 
to appear in the replevin suit In an Anonymatis case, in 
Tauntan^i Reports (a), which was referred to on the argu- 
ment, it was said that the Court would not stay proceedings 
on a replevin bond, on the ground that the action was pre- 
mature, and the plaintiff had been guilty of no de&ult ; for 
that was a defence to the action, and might be pleaded in 
bar. 

Unless, therefore, it clearly appeared that the plaintiff's 
defiinlt was occasioned by the defendants' own neglect, the 
Court would not interfere ; but as it is distinctly shewn that 
such was the case, and that the plaintiff was prevented from 
declaring by the defendants not appearing to the action, I 
think the case of Seal v. PhUUps applies, and that this 
rule must be made absolute, the costs to abide the event of 
the replevin suit, ^ was ordered in the case cited. 



1849. 



Evans 

and Another 

«. 

BOWSM 

and Others. 



(a) 5 TbuDt lit, 
Y 2 
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Evans 

and Another 

e. 

Bow EN 

and Otben, 



There is nothing to hinder the plaintifis in the present 
action, from still appearing in the replevin suit, and if 
the defendant neglects to proceed, the bond may be put in 
force ; but they can have no right to sue, unless the other 
party is enabled to go on with the replevin suit, which he 
cannot do, until the defendant in that suit appears. 



Rule absolute accordingly. 



Webb and Another, Executors, &c. v. Salmon. 

Sabrb v. Spicer (a). 
In the Exchequer Chamber. 
To an action JCiRROR from the Queen's Bench. 

of auuinpsit 

onapromiflsory Assumpsit upon a promissory note made by the de- 
Ae^dSSndmt, Pendant, and delivered to the plaintiffs' testatrix, for the 
payment to the plaintifis, as executors, of the sum of 
106L I6s. 8d,y on demand, with interest for the same, at the 
rate of 4/. per cent per annum. 

Plea, that contemporaneously with and at the same time 
as the making of the said note, to wit, &c., a certain agree- 
ment in writing was made between the defendant and 

•giociuont in 
writinff was 
made between 
tlie defendant, 
and certain 

other peraons, to wit, W. S., &c., and the plaintifi, whereby it waa agreed that the note ahonld 
not become due and pajrable, nor should the defendant be called upon to pay the same until one 
E. 8. attained the age of twenty-five years, or if he should die berore be attained that 9ge, then 
upon certain moneys and estate becoming dirisible under the will of C. 8. ; that £. S. was alive 
and under the age aforesaid } that the pUtntifis receired the note at the time of the making of 
the same, to wit, on, &c., "upon the terms and conditions of the said agreement, and upon no 
other terms or conditions whatsoever.'* The defendant having obtained judgment upon this plea 
in the Court below, ff<dd, upon writ of error, (the Court below not having given any decision on 
the point,) that the plea was no defence to the action ; that the Court could not intend that the 
agreement in writing between the plaintiflb and the defendant formed part of the sane cootnct 
declared upon and so altered its legal effect ; and that the plaintilb taerefore were entitled to 
judgment noo obstante veredicto. 



and payable 
on demand, 
the defendant 
pleaded, *<that 
contempo- 
raneously with 
and at the 
same time as 
the making of 
the note," an 



(a) The pleadings and point decided were the same in both 
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certain other persons, to wit, W. S., E. S., J. S., and 1»49. 
£. S., and the plaintifis, whereby it was agreed by and wew 
between the said parties to the said agreement, that the *"^ Another 
said note should not become due and payable, nor should Salmon. 
the defendant be called upon to pay the same or any part ^^^' 
thereof, until one Edmund Salmon attained the age of Spwee. 
twenty-five years, or if he should ^ie before he attained the 
age of twenty-five years, then upon certiun other events 
happening, that is to say, certain moneys and estate be- 
coming divisible under the will of Catherine Smith (the 
plaintiffi' testatrix) in the declaration mentioned, and not 
before. That the said Edmund Salmon is now and at the 
time of the commencement of the suit, to wit, &c., was 
alive^ and within and under the age of twenty-five years, to 
wit, of the age of twenty-three years. That the plaintiffs 
accepted and received the said note at the time of the 
making of the same, to wit, on the day and year in that 
behalf aforesaid, upon the terms and conditions of the said 
agreement, and upon no other terms or conditions whatso- 
ever. Verification, &c. 

Replication, that the said agreement in that plea, in that 
behalf mentioned, was not made between the defendant and 
the said other persons and the plaintifi^ nor was it agreed 
between them in manner and form as in the plea alleged, 
and this the plaintiflb pray may be inquired of by the 
country, &g. Thereupon issue was joined. 

At the trial, a general verdict having been found for the 
plaintifis, with leave reserved to the defendant to move to 
enter up the verdict for him on the above plea, if the (>ourt 
shoold be of opinion that the evidence adduced proved it; 
and the defendant having moved accordingly, the rule on 
argument was made absolute. 

The point now relied on as the main ground of error, 
and which was not raised in the Court below, was that the 
plea afforded no sufficient answer to the declaration, and 
was bad even after verdict; and that the plaintifis were, 
therefore, entitled to judgment non obstante veredicto. 
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Wilki, for the plaiDtiflfb in error, cited 2 fFms. Sawtd. 
160 a, 6th ed; JSnZ7 v. Crick (a); Adams ▼. JFardley{b)i 
and Another Walmesley ▼. Copper (c); i?brd v. JBocA (d> 
Salmon. 
8^^ Channel^ Seijt. (with whom was Prentice)^ cited Hartley 

3ncu. ▼. Wilkimon («); Z€ecb ▼. Lancaaldre (/) ; ITaare ▼. Gra* 
Aam (^) ; iSifone ▼. Metcalfe (A) ; Bcwerbank ▼. Monidro (i), 
and Brawn ▼• LaaigUy (A). 

Clur* itt/v. raft. 

Pabke, B.» afterwards (/) delivered the judgment of the 
Court. — A writ of error, in this case, was brought apoo 
the judgment of the Court of Queen's Bench, and was sup- 
ported upon an objection which was not before that CoorL 
It has been insisted, that the plea, found for the defendant, 
is bad in substance, and that although the plaintifis mi(^t 
have moved for judgment, non obstante veredicto, in the 
Court below, and did not, still it is open to them to take 
that course now ; and we are of opinion, that the objection 
to the plea is well founded. [His Lordship here read the 
plea.] 

Independently of the allegations in this plea, that the 
agreement was contemporaneous, and that the note was 
accepted by the plaintiffs on the terms of that agreement, 
the plea would be manifestly bad. 

If the agreement were taken to be collateral or subse- 
quent, there are several fetal objections to it First, it is 
not averred to be founded on a sufficient conaderadon. 
Secondly, if it had been, it would not have been on a better 
footing than a covenant not to sue ; and a plea of a cove- 
nant not to sue, in the same terms, would have been no plea, 

(a) 1 M. & W. 232. (/) 3 Campb. 206. 

(0 Id. 374. (^) 3 Campb. 67. 

(c) 11 A. & £. 216. (A) 4 Campb. 217. 

((0 AnU^ vol. 5, p. 610 ; S. C. (t) 4 Taunt 844. 

11 as. 852. ijk) 4 M. & 6. 466. 

(e) 4 M. & S. 25. (/) In Trinity Vacation, 1849. 
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Samb 
«• 

Sfxcbr. 



as it would have been a covenant not to sue for a limited 1 849. 
time, and also a covenant made with other covenantees Wbbb 
besides the defendants, either of which objections would •^ Another 
have been &tal to such a plea. This was settled by the Salmon. 
case of Ford v. Beechy in error, in which all the previous 
cases on the subject were reviewed. 

The only question then is, whether this plea substantially 
states, that the promise in writing to pay the plaintifis a 
certain sum with interest on demand, was really a promise 
in writing to pay that amount, not on demand, but on an 
alternative uncertain event, namely, on E. Salmon attaining 
the age of twenty-five, or if he died before that age, on 
certain moneys becoming divisible under the will of Ca- 
therine Smith; that is to say, the plea to be good in 
substance must have been bad on special demurrer, as an 
afgumentative plea denying the making of the alleged 
note. 

We think that the plea does not, in substance, contain 
such a statement The agreement is said to be ^* contem- 
poraneous,'' but it b perfectly consistent with its being 
contemporaneous that it was collateral. It is not averred 
to be parcel of the same agreement, and in order to appear 
to be so, it ought to be between the same parties. But the 
agreement in the declaration, is between the defendant and 
the plaintifis, and the agreement in the plea, between the 
defendant and several others, of the one part, and the plain- 
tiflb of the other part; and we must assume that the 
agreement in the plea is set out according to its legal efiect. 
If the agreement (the real nature of which we learn from 
the report of the decision in the Court of Queen's Bench (a), 
on the motion to enter a verdict for the defendant) had 
been capable of being considered as an agreement between 
the plaintifis and the defendant alone, as to the note in 
question, it should have been so pleaded. But as the record 
stands, we can only consider it as an agreement between the 



(a) 18 Law Journ., Q. B. 142. 
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plaintiffs on the one part, and the defendant and several 
others on the other part ; and we cannot intend it to be an 
agreement, in writing, between the plaintifis and the defend- 
ant, forming part of the same contract as that declared upon, 
(though on a different sheet of paper), and so altogether 
altering its legal effect Nor is the allegation, that the 
plaintiff accepted the note, on these terms, suflScient, even 
admitting that the allegation imported that the defendant 
gave it on those terms. If we assume the agreement to be 
collateral with the other allegations in the plea, (and we think 
we must), the allegation that the note was given and ac- 
cepted on the terms of that agreement, means only that it 
was given and accepted with a collateral undertaking, and 
carries the case no fiirther. The judgment of the Court 
below must, therefore, be reversed, and judgment given for 
the plaintifis non obstante veredicto. 



Judgment reversed. 



Newton, suing by Newton, his next friend, 

V. 

The London, Brighton, and South Coast Bailwat 
Company. 

The procbdn J. HE plaintiff in the above action having been nonsuited 

amy of an , 

infant plaintiff at the trial, the defendant proceeded to tax his costs, and 
raita^^able l^^u^g obtained the Master's allocatur upon the postea, 
for the cMts made a demand of the amount with the usual formalities 

or toe action^ 

and an attach- upou the procheiu am V. 

mentliaa 

against him 

for not paying thorn when demandod. 

The rule for the attachment is a mle absolute in the first instance. 

A demand of the amount of the aUocatnr is snfiioient, although no sum is named, nor the 
place, where the demand was made, stated in the affidavit. 

Hdd, on motion to rescind a rule for an attachment, that it was no objection that the demand 
was made of the proohe'm amy, who was a barrister, in a passage leading from the Old Court to 
the New Court, at the Old Bailey, where he was attenoing professionally, and whilst he was 
conversing with his client. 
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BramweU moved for an attachment against the procbein 1849. 

amy for non-payment of the above coetB. He referred to jjj[jjj!j!^ 

the practice as laid down in 2 Chit Arehb. 1621-2, 8th ed, «• 

as shewing that the prochein amy was liable for the costs, Beiouton, 

and that an attachment was the proper remedy if he refused sodth Coavi 

to pay them; and to Price ▼. Duggan {a\ as an authority Railway Co. 
that the rule for the attachment should be absolute in the 
first instance. 



Pattbson, J.^— There is no doubt that the prochein amy 
is liable for the costs, and that the remedy against him is 
by attachment ; and the case of Price v. Duggan is an 
authority that the rule for an attachment in such a case is 
absolute in the first instance. 

Rule absolute. 

On the following day, 

The prochein amy^ in person, moved that the rule be 
rescinded, on the ground that it had improperly issued. 
He produced an affidavit that he was a barrister, and that 
on the 23rd of October last (the day when the demand was 
made) he was attending at the Old Bailey, in the city of 
London, as counsel for the prosecution in an indictment, 
which he had drawn, and to conduct the prosecution in 
which he had been retained. That the indictment was 
coming on for trial that day ; and that at the time when 
the costs were demanded, he was standing in the passage 
between the Old and New Courts conversing with bis client 
on the subject of the prosecution. 

He submitted, first, that the affidavit upon which the 
rule for an attachment had been obtained was defective, in 
not stating where the demand of the costs was made. 
[Pattesan, J. — I do not think it is necessary it should do so, 
and in practice I am informed it never does.] 

Ca) I Dowl. 709, N. S. ; S. C. 4 M. & G. 225 ; 4 Scott, N. R. 734. 
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1849. Secondly, it should state that the sum was named 

^^^^Jl^^ when the demand was made. \Patteiony J.-- The demand 

V, was of the amount of the allocatur, and the allocatur was 

London, 

BaraHToif, shewn to him. That is sufficient] 

SouthCoast Thirdly, it now appears upon affidavit that the demand 
Railway Co. ^ng improperly made. The party served was a barrister, and 
at the time of service was within the precincts of the Court 
engaged in his professional duties. It is of the utmost im- 
portance that parties whose presence is required in Courts 
of justice should not be kept away by fear of being served 
with process. The case of Coh v. Hawkins (a) is an autho- 
rity on this point There, a copy of a bill of Middlesex 
was served on the defendant whilst he was attending the 
sittings in a cause wherein he was defendant; and upon 
motion made against the attorney for a contempt, the ser- 
vice was contended to be regular, because it was not an 
arrest, which restrained the defendant of his liberty. But 
the Court said, ** that the privilege was designed as well to 
prevent any interruption of the business of the Court, and 
it was equally a contempt" The report goes on to add, 
^ and they would have committed the attorney, if he had 
not consented to waive the proceedings, and pay costs." 

Fourthly, the rule ought not to have been a rule absolute 
in the first instance. There may be some doubt whether 
an attachment lies at all against the prochein amy ; and 
although it is stated in 2 Chit Archb. 1522, 8th ed, that it 
does, the case cited in support of the passage does not fully 
bear out that position. Besides, it is stated by the same 
authority, that execution for costs may be sued out against 
the in&nt ; for which the cases of Gardiner v. HcU {b\ and 
Daw V. Clark (c), are cited. Under 6 & 7 Vict c. 86 it 
has been held, that a prochein amy is not a party to the 
record, so as to prevent his being called as a witness. 



(a) 2 Stra. 10g4. (c) 2 Dowl. 302 { S. C. 1 C. 

{h) Ibid. 12ir. & M. 860. 
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There "wtm, therefore, sufficient doubt about the matter to 1349. 
make it proper to have granted a rule to shew cause only nkwion 
in the first instance, and not a rule absolute. It is true _ *• 

liOKDOM, 

that m Atce v. Duggan (a) a rule absolute appears to have Buobton, 
been granted, but that case turned upon another point, and South Coast 
no objection was raised. Railway Co. 

Pattbson, J. — With respect to the question of the liabi- 
lity of an infimt plaintiff who sues by hb next fiiend, and 
against whom a verdict has passed for the costs of the 
action, the cases cited only shew that where he has been 
taken in execution for them, the Courts have declined to 
interfere to discharge him, saying they left him to his writ 
of error ; but it has never been held that he, and not the 
prochein amy, was the party liable for them. On the con- 
trarj^ those cases tend to shew that he ought not to have 
been the party proceeded against, but that the prochein 
amy was the party liable. 

I find it laid down as a rule in all the books of practice, 
that the remedy for the recovery of costs is against the 
prochein amy, and not against the infimt, and that the mode 
of proceeding is by attachment In Abrahams v. Taunr 
Um (6), the application was to make a rule absolute for 
payment of costs, under the 1 & 2 Vict c. 110, s. 18, 
against a prochein amy, and it was contended that the same 
proceedings were not requisite as in case of an attachment 
for non-payment of costs ; but it was never denied for a 
moment in that case that the prochein amy was liable for 
costs, and that an attachment would be granted against him 
to enforce them. Indeed, Mr. BalTs argument, who was 
counsel for die prochein amy, was that '< the practice ** had 
*' invariably been to proceed against the prochein amy by 
attachment f and it was assumed throughout that case that 



(a) 1 Dowl. 709, N. S. ; 8. C. ifi) Ante, vol. I, p. 319. 
4 M. & G. 225 ; 4 Scott, N. R.734. 
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1849. the procheio amy was liable, and that an attachment was 

^rp^^^ ' the proper remedy. Therefore, whether the infiint is liable 

9- or not, it seems abundantly clear that the prochein amy is. 

Brighton, What is the meaning of admitting an infant to conduct the 

SouthCoast ^^^ ^J prochein amy, unless the prochein amy places himself 

Railway Co, jq the character of a plaintiff, and so becomes liable as a 

plaintiff to be amerced in costs if he £eu1s in the suit ? 

Then if this were the case of an ordinary plaintiff, the 
costs having been taxed and the Master's allocatur given, 
execution might issue at once. Inasmuch, however, as the 
prochein amy is not an actual party to the record, an attach- 
ment goes in the nature of execution ; and the attachment 
does not go at once, as according to the practice of the 
Court, a personal demand of the money must first be made. 
When, however, there has been a personal demand, the case 
of IMce V. Duffffon (a) shews that the rule for an attach- 
ment may be absolute in the first instance. 

As regards the demand being made at an improper time 
and place, the case of Cok v. Hawkins {b\ which has been 
referred to, was the case of service of process. I conceive 
there b a distinction in the case of process, which is the 
act of the Court, and a mere demand of money, which b 
the act of the party. But even in the case cited the Cour( 
do not say that the service of the process is void. On 
the contrary, they seem to treat it as valid ; for they put a 
force upon the attorney, saying they will commit him if he 
does not withdraw the process; whereas if they had con- 
sidered it as void, they might have set it aside. Therefore, 
even if this were a case of service of process, I should be 
strongly disposed to hold that the Court could not set it 
aside. It is, however, a demand of money. No objection 
was made at the time to the place where the demand 
was made, which was effected so &r back as the 23rd 



(a) 1 Dowl. 709, N. S ; S. C. 4 M. & G. 325 ; 4 Scott, N. R. 734. 

(b) 2 Stra. 1094. 
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of October. The place, therefore, did not of itself make it a 1349. 
void demand. It has moreover been said, that it should be kcwton 
made at a convenient place, where the party of whom it is , *• 
demanded may be enabled to comply with the demand. Baiohton, 
That rule, however, cannot be taken to its full extent; for South Coast 
a demand in the street is clearly good, and yet where the ^^^^^^ ^^* 
amount is large, the defendant cannot be supposed to carry 
the amount always about with him. The demand is not 
made to be complied with at the moment, but with the 
view of adopting further proceedings if the amount be not 
paid within a reasonable time. Here a su£Scient interval 
has elapsed before the application for the attachment, and 
the money has not been paid. 

I therefore think that the attachment has properly issued, 
and the present application must, consequently, be refused. 

Rule refused. 



Reenb v. Ward. 
[Coram Patteson, «/., and Erle^ •/.] 

J-fEBT for work and labour, &c., as an attorney. ^^ attornet'f 

Plea, amongst others, that no sigoed bill of costs, &c., ^"^^ ^-^^ 
had been delivered pursuant to the 6 & 7 Vict, c 73, s. 37 ; TarkMu items 

• • 1 rolatiiur to 

and issue thereon. twelTeVjtioiis, 

At the IriaL which took place before Lord Denman, C. J., ®f ^^^L 

^^ ^ nixi6 were 

at the sittings at Westminster, after Hilary Term, 1849, it sutedtobe 

in the Cooit 
of Ezcbemier, 
two in the Court of Common Pless, and the remaining one was not described as of any 
Court, althongh it was clear from the nature of the items that the action was in one of the 
snperior Courts of common law : Mdd, on an inue of no signed bill delivered under the 6 & 7 
Vict e. 13, s. 37, in an action to recover the amount, that the bill was sufficient, as it gave 
reasonid>le information upon which the defendant might take advice as to having it taied. 
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appeared that the plaintiff had done boainess for the de- 
fendant as an attorney to the amount of l02iL 17«. Sd,, in 
conducting various actions. The bill of costs^ which had 
been delivered, contained various items relating to twelve 
actions, of which nine were shewn to be in the Court of 
Exchequer, two in the Court of Common Pleas, and the 
remaining one, the items in which amounted to about 1 2iL, 
and were headed *^ Yourself (Us. Evans,** was not described 
as of any Court, although from the nature of the items it 
was clear that the business was done in a common law 
action in one of the superior Courts. The defendant 
objected that the bill of costs waa insufficient, for not 
specifying in what Court the business was done in respect 
of which these items were chaiged. A verdict was taken 
for the plaintiff, with leave to the defendant to move to 
enter a nonsuit, if the Court should be of opinion that the 
bill was defective in this respect A rule nisi having been 
accordingly obtained, 

Horn shewed cause (a). The bill of costs is sufficient 
The act of Parliament, 6 & 7 Vict c 73, s. 37, does not 
expressly require that the name of the Court in which the 
business is transacted, should be stated; and it can only be 
necessary to enable the defendant to advise as to the expe- 
diency of taxing the bill. That is the ground upon which 
the Courts have proceeded in superadding this requisition 
to those of the statute ; and substantial information upon 
this point, is all that is requisite ; EngUheart v. Moore (ft). 
In Martindale v. Falkner (e)» it was held that it was not 
necessary that the items should be entided in a cause or 
Court, if from the bill taken altogether, it can reasonably be 
ascertained in what Court and cause the business was trans- 



(a) In the Vacatioii after Mi- 16 M. & W. 648. 
chadmas Tenn. (e) Antt^ vol. 3, p. 600 ; S. C. 

(ft) Ante, vol. 4, p. 60 ; S. C. 2 C. B. 706. 
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acted. The case of Sargent v. Oannon (a), is an authority 1849. 
to the same effect; and is indeed a stronger case than the kkbne 
present, for there no Court at all was named. Here the __*'- 
greater part of the busmess was done in the Court of Ex- 
chequer^ and, therefore, the bill was taxable in that Court, 
no matter in whatever Court the business, in respect of 
these items, was transacted (i). The practice is so stated 
by Parke, B., in Ivimey v. Marks (c). The 6 & 7 Vict 
c. 73, s. 37, gives the power to any Judge of the Superior 
Courts, where the business has been done in any other than 
a Court of equity, to refer the bill to taxation. The case 
of Ivimey v. Marks, will probably be relied on, as shewing 
that the bill is an entire thing, and that when one item is 
defective, the whole bill is defective. But there the work 
was partly done in a Court of equity, and partly in a Court 
of law; here all the items are in a Court of law, and there can 
be no difficulty in ascertaining the correctness of the chaises 
made. In Lewis v. Primrose (d), no Court was named in 
which any of the business was done. 

BramweU, in support of the rule. The bill ought to 
contain sufficient information to enable the defendant to 
get advice as to the propriety of having it taxed. Unless 
the Court is stated in which the business is done, it is im- 
possible that such advice can be given. If such information 
is wanting as to particular items, the whole bill is defec- 
tive ; Ivimey v. Marks. It is said, however, that the items 
appear to be such as could only be incurred in a Court 
of law; but that is not sufficient, unless it appear in 
what Court they are incurred. In Lewis v. Primrose, the 
items in the bill were in respect of an action in a Court of 
law ; but that was held not sufficient, without shewing in 
which Court the items were incurred. To the same effect 

(a) Ante, vol. 6, p. 691 ; S. C. (e) 16 M. & W. 843, 7 ; S. C. 
7 C. B. 742. anU, vol. 4, p. 709. 

(6) See 2 Geo. 2, c. 22, 8. 23. (d) 6 Q. B. 266. 
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1849. are the cases of EngUheart v. Mo&re {a\ and Immey r. 
^j^^^ Marks (J). In Martindale v. Falkner {c\ and Sargent v. 
^' Gannon {d), the business was done in Chancery, which, for 

the purpose of taxation, is but a single Court 

Cfur. adv. vuk. 

Fattbsqn, J., afterwards delivered the judgment of the 
Court — ^In this case, the plaintiff's bill related to twelve 
actions, of which nine were shewn to be in the Exchequer, 
two in the Common Pleas, and as to the remaining one, the 
items of which were of small amount, the Court was not 
named, and there was no ground for any further intend- 
ment than that it was brought in onef of the three superior 
Courts of law. 

For the defendant, it was contended that this defect ren- 
dered the bill insufficient; and Ivimey v. Marks was relied 
on, as deciding a bill to be insufficient if there was any one 
item for business done in a Court, and the Court could not 
be ascertained either expressly or by intendment But on 
examining the tacts of that case, the judgment does not 
appear to us to lay down the law so contended for. The 
bill was for business, partly in Chancery, and partly at 
common law, and in respect of that at common law, the bill 
did not shew any Court for any part, nor make it apparent 
whether a superior or inferior Court was intended. No 
one could advise as to the taxation of the part of the bill at 
common law, either in respect of amount, or of the proper 
officer for taxation, and as part of the bill could not be 
referred for taxation, therefore, the bill was insufficient, 
both for the Chancery and the common law parts. 

But the present bill contains all the requisites for giving 

(a) Ante, voL 4, p. 60 ; S. C. (c) Ante, vol. 3, p. 600 ; S. C. 

16 M. & W. 648. 2 C. B. 706. 

{b) 16 M. & W. 843 ; S. C. (d) Ante, vol. 6, p. 691 ; S. C. 

ante, vol. 4, p. 709. 7 C. B. 742. 
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such advice. The Court to which application would be 1849. 
made, would in ordinary course, though not necessarily, be Kbenk 
that in which the principal part of the business was done, <'• 

and sufficient information on that point is given; and 
although the Court is not specified in respect of one action, 
still that action appears to have been brought in one of the 
superior Courts, in all of which the taxatioti is substtotially 
on the same principle, and, therefore, the materials are 
given for advising in respect of the atnount of the charge 
made. 

The cases decided upon the 2 Geo. 2, c. 23, are dis- 
tinguishable, both because that statute differs from the 
present in respect of the jurisdiction to tax, and because 
the bills there in question, did not contain information to 
the same extent as the present bill. And the cases upon 
the statute now in force, deciding that a reasonable intend^- 
ment may be made in support of bills intended to bd 
delivered in compliance therewith, are in favour of the 
present plaintiff. 

In requiring the delivery of an attorney's bill, the Legisla- 
ture intended that the client should have sufficient materials 
for obtaining advice as to taxation ; and we think that we 
jfiilfil that intention, by holding the present bill sufficient 
within that principle ; whereas if we required, in respect of 
every item, a precise exactness of form, we should go 
beyond the words and meaning of the statute, and should 
give facilities to dishonest clients to defeat jtist claims upon 
a pretence of a defect of form, in I'espect of which they had 
no real interest. 

Rule dischaiiged4 
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1849. 

Brouoh v. Eisenbebg. 
(Coram Batteson, J., Colmdgej J.y and Wightmaoy J.) 

Adistrinffaa A RULE was obtained in last Trinity Term, (9th of 
appearance, June), calling on the plaintiff to shew cause why an order 



when the ^^ WightmaOy J., should not be rescinded, and why a writ 



ODtained at a 
time when th< 

^b'i^^d*"*! ''" ^^ distringas issued in pursuance thereof, and all subsequent 

plaintiff having proceedings should not be set aside. 

for be^ng 1^^ affidavits Stated the following &cts. A writ of 

thUcountiT summons having been issued, on the 12th of December, 

isanirregu. 1848, the usual number of calls and appointments were 

and not a nuL made at the defendant's house, in order to serve him with 

'^ An appli. ^^^ ^^ ^"^ ^^^ answers received, were that he was not at 

cation to set home, and that it was not known when he would return* 

It aside must, 

therefore, be Upon an affidavit of these facts, and that the deponent 
promp y. jj^j-^^g^ ^j^^^ j^^ ^^ keeping out of the way to avoid service, 

Wightman^ J., made an order for a writ of distringas to 
issue to compel an appearance according to the statute. 
The writ was issued and returned nulla bona and non est 
inventus, and on the 20th of January, 1849, an appearance 
was entered for the defendant by the plaintiff. Judgment 
was afterwards signed for want of a plea, and execution 
issued, under which the defendant's goods were seized, and 
sold in February, 1849. The plaintiff's attorney, (who 
was in truth the real plaintiff suing in the name of his 
sister as indorsee of bills of exchange) knew, as it was 
alleged, that the defendant had left England for Dresden, 
in September, 1848. On the 16th of November, 1848, the 
defendant sent his wife and children home to England, but 
did not return with them, and they resided at Tunbridge 
Wells until his return. The first intimation, according to 
the defendant's account, which he received of the proceedings 
taken against him, was by a letter from his wife, which 
he received at Dresden in the latter part of March, 1849, 
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acquainting him with the fiust that his goods had been 1^^^- 
sold under an execution, at the suit of the plaintiff. This bbouoh 
news, he stated, so affected him, that it brought on an attack 
of iUness, and although he was on the point of starting for 
England, his arrival in London was thereby delayed until 
the 2nd of June in the same year. The present rule was 
obtained on the 9th of the same month. It appeared from 
his passport, which was annexed to his affidavit, that he 
was at Ostend on the 30th of April, 1849. 

The affidavit, in answer, stated, that when the defendant 
went abroad, he told the plaintiff's attorney that he would 
not be abroad for more than a month, or at all events not 
beyond the time when the bills became dne. That the 
plaintiff's attorney afterwards, in December, 1848, received 
information, which he believed to be true, that the defendant 
had returned to this country. It also appeared^ that from 
letters received from the defendant's wife, there was reason-* 
able ground for supposing that the defendant was aware, as 
early as in January, 1849, of the proceedings which had 
been taken against him. 

The Attamey^GeTieral, Martin and Lush shewed cause. 
The distinction taken in 1 Chit Archb. 128, 7th ed., be* 
tween a distringas to compel an appearance, and one to 
proceed to outlawry; namely, that in the former case, if 
the defendant be abroad at the time the distringas issues, it 
will be set aside; — is not warranted by the terms of the 
Stat. 2 Wm. 4, c. 39, s. 3 (a). That statute does not contain 

(a) " That in case it shall not, according to the exigency 

be made appear bj affidavit, thereof, appeared to the action, 

to the satisfaction of the Court and cannot be compelled so to 

ont of which the process issued, do without some more efficacious 

or, in Vacation, of any Judge process, then and in any such 

of either of the said Courts, case it shall be lawful for such 

that any defendant has not Court or Judge to order a writ of 

been personally served with distringas to be issued, directed 

any such writ of summons as to ihe sheriff of the county 

hereinbefore mentioned, and has wherein the dwelling-house or 

z 2 
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any provision requiring the presence of the defendant in 
this country^ in order to entitle the plaintiff to the writ, or 
make any distinction, in effect, between a distringas to 
enter an appearance, and one to proceed to outlawry. In 
White V. Johmon (a), it was doubted whether it was a 
ground for setting aside a writ of distringas, issued on a 
sufficient affidavit, that the defendant was abroad at the 
time it was attempted to serve the summons. 

At all events, a distringas thus issued, is but irregular, 
and the defendant must come prompdy to object to it. 
Here the defendant knew of the proceedings previous to 
his being at Ostend on the 30th of April, 1849, and yet 
took no step to set them aside until more than a month 
afterwards. 



place of abode of each defendant 
shall be situate, or to the sheriff 
of any other county, or to any 
other officer to be named by such 
Court or Judf^e, in order to com- 
pel the appearance of such de- 
fendant ; which writ of distringas 
shall be in the form, and with the 
notice suhscribed thereto, men- 
tioned In the schedule to this act, 
marked No. 3; which writ of 
distringas and notice, or a copy 
thereof, shall be served on snch 
defendant, if he can be met with, 
or, if not, shall be left at the place 
where such distringas shall be 
executed; and a true copy of 
every such writ and notice shall 
be delivered together therewith 
to the sheriff or other officer to 
whom such writ shall be directed ; 
and every such writ shall be made 
returnable on some day in Term, 
not being less than fifteen days 
after the teste thereof, and shall 
bear teste on the day of the issuing 
thereof, whether in Term or in 
Vacation; and if such writ of 



distringas shall be returned non 
est inventus and nulla bona, and 
the party suing out such writ 
shall not intend to proceed to 
outlawry or waiver, according to 
the authority hereinafter given, 
and any defendant against whom 
such writ of distringas issued 
shall not appear at or within 
eight days inclusive after the 
return thereof, and it shall be 
made appear by affidavit to the 
satisfaction of the Court out of 
which such writ of distringas 
issued, or, in Vacation, of any 
Judge of either of the said Courts, 
that due and proper means were 
taken and used to serve and exe- 
cute such writ of distringas, it 
shall be lawful for such Court 
or Judge to authorise the party 
suing out such writ to enter an 
appearance for such defendant, 
and to proceed thereon lo judg- 
ment and execution/' 

(a) 1 Gale, 108 ; S. C. 5 Tyr. 
1033. 
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Sir F. Thetiger^ W. fVhateky, Cackburn and BramweU^ in 1849. 
support of the rule. The distinction between a distringas gj^^lji^ 
to compel an appearance, and one to proceed to outlawry, ^^ 

11 1 J . . 11 1 . .«. 1 . i. ElSENBEBG. 

IS well settled m practice; and the plain titf on applyiog for 
the writ, must state which object he has in view ; Frcuer v. 
Case (a\ In Partridge v. Wallbank (6), the affidavit used 
to obtain a distringas to compel an appearance, shewed on 
the face of it that the defendant was abroad, and the Court 
set aside the entry of appearance for the defendant, and 
judgment signed thereon, as irregular. In Taylor v. Lard 
Stuart de Jtothsay (i?), the Court granted a distringas to 
compel appearance against a peer, although it was admitted, 
that a distringas to proceed to outlawry could not have 
been had, inasmuch as a peer is presumed always to be in 
this country. Snape v. The Earl of fValdegrave (cf), is an 
authority to the same effect. In Esdatle v. Marshall (e\ 
the Court set aside a judgment for irregularity, where the 
aflSdavit, on which the distringas to compel an appearance 
had been obtained, did not state the deponent's belief that 
the defendant was within the realm. [They referred also to 
Norman v. Winter (/).] 

The proceedings here are not merely irregular, but null. 
Taking them, however, even as irr^ular only, there has 
been no laches on the part of the defendant in coming to 
the Court He did not arrive in London until the 2nd of 
June, and this rule was moved for on the 9th of that month, • 

Cur, adv. vuU, 

CoLBBiDOE, J., now delivered the judgment of the Court 
— In this case we are satisfied that on the 12th, 13th, and 
14th of December, 1848, when calls were made for the 

(a) 1 Dowl. 725 ; S. C. 9 Bing. 4 M. & G. 388 ; 5 ScoU, N. R. 1 83. 

464 ; 2 M. & Scott, 720. W) 2 DowL 401, N. S. 

(6) 2 M. & W. 893. (e) 4 Bing. N. C. 172. 

(c) 2 Dowl. 121, N. S. ; S. C. (/) 5 Bing. N. C. 27?. 
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1849. putpose of serviDg the writ of summonsy the defendant was 
^^JJJ^JJ^ abroad. The writ of distringas ought, therefore, to have 
V. been in order to proceed to outlawry, and not in order to 

compel appearance ; and being for the latter purpose, and 
so acted on, was irregular, according to the case of Partridge 
V. WaUbank (a), and other cases. The affidavit, however, 
on which the distringas was obtained, stated the belief of 
the deponent that the defendant was keeping out of the 
way to avoid process, and it is contended that this was a 
deception and fraud practised upon the learned Judge who 
ordered the writ We are of opinion that there was no 
deception practised. The defendant had gone abroad in 
September, but there was good reason to believe that he 
would return after no long period, and that he had returned 
in December. His wife and servants had returned, and 
were at Tunbridge Wells, and the plaintiff's attorney (who 
is in truth the real plaintiff, suing in the name of his sister 
as indorsee of bills of exchange), was informed by a person 
in France, whom he had good reason to credit, that the 
defendant himself had returned. The distringas being 
returned nulla bona and non est inventus, an appearance 
was entered by order of a Judge, and regular proceeding? 
taken to judgment and execution, under which the defend- 
ant's goods were seiased in the month of February, 1849, 
the defendant being still abroad. He swears that he did 
not hear of this until he was informed of it by a letter from 
his wife, which reached him at Dresden in the month of 
March ; that he was too ill to come home directly, and that 
he did not reach London till the 2nd of June; that he then 
made inquiries and instructed an attorney, and this rule to 
set aside the proceedings was obtained on the 9th of June. 
But it appears by his passport, which he has put in as part 
of his case, that he arrived at Ostend on the 30th of AjHil, 
and he does not at all account for the time between that 

(a) 2 M. & W. 893. 
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daj and the 2nd of June. His wife also swears that she 1^49. 
remained at Tunbridge Wells till his return to England, brough 
and it is shewn by the affidavits of persons there, that she 
quitted Tunbridge Welk about the 2nd of May, saying that 
she was going to Isleworth, where the defendant had a house. 
There seems, therefore, to be much reason to believe, that 
although the defendant might not reach London till the 
2nd of June, yet that he might be in England a month 
sooner. At all events, he was at Ostend, on his way to 
England, on the 30th of April, and knew then, and had 
known some time before, of the execution and sale under 
it So that there was an abundance of time for him to have 
instructed an attorney to take proceedings for the purpose 
of setting aside this execution at least a month before such 
proceedings were taken. 

Under all these circumstances, we think that the obtaining 
the distringas was matter of irregularity only, and that the 
defendant was too late in the steps he took. Much matter 
appears on the affidavits as to the nature of the transactions 
between the parties, and the conduct of both the real plain- 
tiff and of the defendant, and other parties connected with 
them, upon which we do not think it necessary to make 
any observations, as they do not form the grounds of the 
decision at which we have arrived, viz., that this case is one 
of irregularity only, and that the application is too late. 
The rule must be discharged, with costs. 

Rule discharged accordingly. 
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1849. 

In re Humphreys^ Gent, Ooe, &c 

An attorney ONE Humphreys had served under articles of clerkship 

Great Sessions to an attorney of the Court of Great Sessions in Wales. 

onl7b!r2d!*" ^V^^ ^^^ »''i^^®8 the duty of 60/. had been paid. On 

mitted an at- hig admission as an attorney of that Court in 1820, he 

tornev of the . , , , , #• , r-r • i 

supenor paid the admission duty of 25/. He was m actual practice 

the 1 1 G«> *4 at the time of passing the 1 1 Geo. 4 & 1 Wm. 4, c. 70, 

* ' ^"h^' under sect 16 of which act, his name was, in the year 1831, 

Upon pay- entered upon the roll provided in this Court pursuant to 

inentof60/., , . i , i ^ • j ^ ^ 

the difference that section ; and he had contmued to practise ever since 

twoM^Se dSty ^ ^^ attorney and solicitor within the principality of Wales. 

fhJtrttelS^of ^^ ^^^ present Term (November 22) this Court granted 

cleriLshipof an attachment against him for conducting a suit in this 

the*Court of Court without having been first admitted an attorney 

SmKd thereof, under the 11 Geo. 4 & 1 Wm. 4, c. 70, s. 17; 

that payable but directed that it should lie in the office until the fifth 

upon those of «,^«.r« . i -i-t 

an attorney of day of the following Term, in order to give him the oppor- 
CourST"* tunity of obtaining his admission, in which event, and on 

the payment of the costs of the application, the attachment 

was not to be enforced. 

On a subsequent day (November 24), 

PuUhiff moved that the applicant should be admitted an 
attorney of this Court, without the payment of any further 
duty. The 11 Geo. 4 & 1 Wm. 4, c. 70, s. 17, enacts, 
^* that all attomies and solicitors now actually admitted and 
practbing in any of the said Courts of Sessions or Great 
Sessions may be admitted as attomies of the said Courts 
at Westminster, in like manner as is now or may be here- 
after prescribed for the admission of other persons as 
attomies therein, upon payment of such sum for duty, in 
addition to the sum already paid by them in that behalf, 
as shall, together with such latter sum, amount to the ftill 
duty required upon admission of attomies in the said 
Courts at Westminster." Humphreys is entitled to be 
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admitted an attorney of this Court upon the payment of 1849. 
such a sum as, together with the former sum paid by him, ^^ 
would amount to the full duty required upon the admission Humphreys. 
of an attorney in the superior Courts. The sum required 
to be paid upon admission as an attorney of the superior 
Courts is 25Lt according to the schedule to the 55 Geo. 3, 
c 184. Some doubt may exist whether the same amount 
of duty is payable upon admission as an attorney of the 
Court of Great Sessions at Wales, as upon admission as an 
attorney for the superior Courts ; but, at any rate, Hum- 
phreys has paid the full amount of 25/1, and has, therefore, 
complied with the words of the statute, by '* having paid 
the full duty required upon admission of attorneys in the 
Courts at Westminster." The Legislature has always 
treated the duty upon the articles of clerkship and that 
upon the admission of the attorney as distinct ; and no 
liability to pay the extra duty upon the articles of clerkship 
could attach, unless specifically provided for by the statute. 
The statute, as it imposes a stamp duty, is to be construed 
strictly (a). [He referred to note (a) to Ex parte Davies (i).] 

Afterwards, in Hilary Term, 1850, 

Patteson, J., delivered judgment — Before the Court 
of Great Sessions in Wales was abolished by stat. 1 1 Geo. 4 
& 1 Wm. 4, c. 70, the duty on articles of clerkship in order 
to admission in the Courts at Westminster was 120/1; for 
the Great Sessions, 60L ; the duty on actual admission was 
the same (25Z.) in both. (See 55 Geo. 3, c. 184. Schedule.) 

By the 16th and 17th sections of 11 Geo. 4 & 1 Wro. 4, 
c. 70, provisions are made for Welsh attomeya 

By the 16th, on payment of 1^. they may be entered 
(not admitted) on a new roll to be provided, and entitled 
to practise when the defendant resides in Wales; thus 
giving them nearly the same right as they had before. 

(a) See Warrington v. Fwrbor, {b) 6 Q. B. 564, 672 ; S. C. 
S East, 242 ; and Tomkins v. ante, vol. 1, p. 892. 
Ashby, 6 B. & C. 541. 
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1849. By sect 17 they may be admitted as attorneys of the 

l^pg Courts at Westminster on payment of such additional duty, 
HUMPHBBY8. as with that already paid will make up the full duty required 
upon admission of attorneys in the said Courts at West- 
minster. 

Now, no additional duty to be added to a former payment 
of duty and make up an integral sum^ could be required on 
actual admission, for it was the same before in both cases. 

It seems to me that the Legislature meant such additional 
duty as would make up the duty required in order to 
admission, i. e., the additional 60L in respect to the articles, 
otherwise it would follow that a Welsh attorney would have 
to pay Is. and be entered on a new roll, in order to practise 
in Welsh causes; but without payment of anything, might 
be admitted an attorney at Westminster, and practise every- 
where. 

I have consulted numy of the other Judges, as many as 
ten, and all but one agree with me. 

Rule refused. 



Regina v. The Inhabitants of Basingstoke* 
[This case is reported ante, vol. 6, p. 303.] 
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PRINCIPAL MATTERS 



ABANDONMENT OF PORTION 
OF DEMAND. 

See County Coubt, 2. 



ABROAD (WHERE DEFEND- 
ANT IS ABROAD AT TIME 
OF APPEARANCE ENTER- 
ED). 

See Distringas to compel Appear- 
ance. 

ABSQUE HOC. 
See Plea (Issuable), 1. 

ACTING UNDERSHERIPF. 

See Undersheriff (Action for 
Penalties aoainst). 

ADMISSION OF ATTORNEY 
(DUTY ON). 

See Attorney (Admission of). 



ADDRESS. 
See Prohibition, 1. 

AFFIDAVIT. 

See Audita Querela. 

Costs (Suggestion to deprive 

Plaintiff of), 3, 4. 
Jurat of Affidavit. 
Outlawry, 2. 
Puis Darrein Continuance 

(Allowing Plea of). 

On a rale to set aside an appear- 
ance and all subsequent proceedings 
in an action on a bill of exchange, on 
the ground that the defendant had 
never been served with the writ of 
summons, the affidavits in support of 
the rule were entitled, between W. F. 
H., plaintiff, and '' Benjamin William 
May, sued as B.W. May, defendant." 
The plaintiff's affidavits in answer 
were entitled, between W. F. H., 
plaintiff, and " B. W. May, defend- 
ant." Heldf that the affidavits on 
both sides were properly entitled. 
Hodgson v. May^ 4 
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AMENDMENT. 



ARBITRATION. 



AFFIDAVIT (AMENDMENT 

OF). 

See Nonsuit (Judgment as in case 

OF a), 1. 

AFFIDAVIT TO HOLD TO 
BAIL. 

See Arrest, (Judge's Order to, 

UNDER 1 & 2 Vict. c. 110). 

Arrest for Greater Amount 

THAN Sum recovered (43 

Geo. 3, c. 46, s. 3). 

AGENT. 
See Attorney (Bill of Costs of), t?. 

AGREEMENT (COLLATERAL). 

See Non Obstante Veredicto 
(Judgment.) 

AGREEMENT (CONTEMPORA- 
NEOUS). 

See Ibid. 

AGREEMENT OF REFERENCE. 
See Arbitration, 1. 

ALIAS WRITS. 
See Limitations (Statute of). 

ALLOCATUR (DEMAND OF 
AMOUNT OF). 

See Attachment. 

ALLOCATUR EXIGENT (WRIT 

OF). 

See Outlawry, 1. 

ALTERNATIVE REMEDIES. 
See Plea, 5. 

AMENDMENT. 

Where leave is given to a party, 
whose pleading is demurred to, to 
amend " on the usual terms," the 
opposite party is entitled to with- 



draw his demurrer and plead afiresh, 
at the expense of the party amending. 
Metcalfe ▼. Booth, 1 ^ 

AMENDMENT OF AFFIDAVIT. 

See Nonsuit (Judgment as in case 

OF a), 1. 

AMENDMENT OF JUDGE'S 
ORDER. 

See Outlawry, 2. 

AMENDMENT OF PLEADINGS 
(POSTPONEMENT OF TRIAL 
TO ENABLE). 

See Nonsuit (Judgment as im case 

OF a), 2. 

AMOUNT OF VERDICT (MO- 
TION TO REDUCE). 

See Costs, 2. 

APPEARANCE IN REPLEVIN 

SUIT. 

See Replevin Bond (Action on). 

APPEARANCE BY ATTORNEY. 
See Infancy. 

APPEARANCE (DISTRINGAS 
TO COMPEL). 

See Distringas to compel Appear- 
ance. 

APPEARANCE (SETTING 
ASIDE). 

See Affidavit. 

ARBITRATION. 

See Lands Clauses Consoudation 
Act (Proceedings under). 

1. Declaration in indebitatus as- 
sumpsit containing several counts, to 
which the defendant had pleaded 
generally non assumpsit and pay- 
ment. After issue joined, '* all mat- 
ters in difference in this cause" were, 
by a Judge's order, referred by con- 
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ATTACHMENT. 
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sent ; the costs of the cause '* to abide 
the event." The order provided 
" that the arbitrator shall be attended 
by" W. T., " as his attorney, at the 
hearing, and** (sic) " shall draw the 
award." The award recited the order 
and the employment of W. T. to 
draw the award, and awarded " that 
there is due from the defendant" " to 
the plaintiff" the sum of 44/. 19«. 7^^. 
'* in respect of all the matters in diffe- 
rence so referred to me in and by the" 
*• order of reference," &c. 

On shewing cause against a rule 
for the payment of the sums awarded, 
(under the t & 2 Vict. c. 1 10, s. 18); 
Heldj that the award was good, al- 
though there was no specific finding 
on each particular issue ; as it was 
clearly to be inferred from the award 
that the arbitrator had found all the 
issues in favour of the plaintiff. 

Held also, that the employment of 
W. T. to draw the award was not a 
delegation of authority. 

Held also, that it was not neces- 
sary, in order to obtain a rule for the 
payment of the sum awarded (under 
the 1 & 2 Vict. c. 110, s. 18), that 
the award should contain an order to 
pay the money. Baker v. CotteriU^ 

20 

2. In order to obtain a rule for 
payment of money (under 1 & 2 
Vict. c. 110, s. 18), pursuant to an 
award, a copy of the award should be 
served, and the original shewn to the 
party, at the same time that the de- 
mand is made ; and it is not sufficient 
that a copy of the award has been 
served on a previous occasion, when 
a demand was made of another sum 
of money due under the same award. 
Lloi/d V. Harris, 1 1 8 

ARGUMENTATIVE TRA- 
VERSE. 

See NoN Obstamtb Veredicto 
(Judgment). 
Trespass, 1. 

ARREARS OF RENT-CHARGE. 
See Tithe Commutation Act. 



ARREST UPON MESNE PRO- 
CESS. 

See Foreign Attachment. 

ARREST OF JUDGMENT. 
See Declaration, 1, 2. 

ARREST (JUDGE'S ORDER TO, 
UNDER 1 & 2 VICT. c. 110). 

Where a Judge is of opinion that 
an order to hold the defendant to 
bail ought not to have been made, 
the proper course is not to set aside 
the order, but simply to discharge 
the defendant out of custody. BuT" 
ness V. Guiranovich, 235 

ARREST FOR GREATER A- 
MOUNT THAN SUM RECO- 
VERED (43 GEO. 3, c. 46, s. 3). 

The 43 Geo. 3, c 46» s. 3, is not 

applicable to cases of arrest under 
the capias given by the 1 & 2 Vict, 
c. 110. Bkkeits v. Noble, 100 

ASSETS (JUDGMENT OF, 
QUANDO ACCIDERINT. 

See Prohibition, 2. 

ATTACHMENT. 

See Attorney, 3. 

The prochein amy of an infant 
plaintiff who is nonsuited, is liable 
for the costs of the action, and an 
attachment lies against him for not 
paying them when demanded. 

The rule for the attachment is a 
rule absolute in the first instance. 

A demand of the amount of the 
allocatur is sufficient, although no 
sum is named, nor the place, where 
the demand was made, stated in the 
affidavit. 

Held, on motion to rescind a rule 
for an attachment, that it was no 
objection that the demand was made 
of the prochein amy, who was a bar- 
rister, in a passage leading from the 
Old Court to the New Court, at the 
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ATTORNEY. 



ATTORNEY (BILL OF COSTS). 



Old Bailey, where he was attending 
professionally, and whilst he was 
conversing with his client. Newton^ 
suing by Newton, his next friend^ v. 
The London, Brighton and South 
Coast Railway Company, 328 

ATTACHMENT (FOREIGN). 
See FoRXiON Attachment. 

ATTORNEY. 

See PaoHiBiTioMy 1. 

Trespass for False Imprison- 
ment. 

1. Where a Judge's order is made 
by consent to consolidate actions 
against several defendants who have 
severally employed the same attorney, 
upon their undertaking to be bound 
by the event of the trial of one, 
the order to consolidate operates as a 
joint retainer by the defendants of the 
attorney, and they are jointly liable to 
him for the costs of the action which 
is tried. Anderson v. Boynton, 25 

2. Assumpsit against an attorney 
for neglecting to instruct counsel to 
appear on behalf of the plaintiff in an 
action brought by him against a third 
party. 

Plea, that the defendant did not 
neglect to instruct counsel to appear. 

Held, that the allegation in the 
declaration meant neglecting to in- 
struct counsel in such a way as to 
enable him to perform his duty ; and 
that it was therefore established by 
evidence, that although a brief had 
been delivered to counsel, yet when 
the cause was called on, neither the 
defendant nor the witnesses were pre- 
sent. Hawkiiu v. Harwood^ 181 

3. The Court will not grant an 
attachment against an attorney for 
not delivering his bill of costs pur' 
suant to rule of Court, until after 
a formal demand has been made upon 
him for his bill, by some person duly 
authorised to make such demand* 
In re Baster^ 296 



ATTORNEY (ADMISSION OF). 

An attorney of the Court of Great 
Sessions in Wales, can only be ad- 
mitted an attorney of the superior 
Courts, under the 11 Geo. 4 & 
1 Wm. 4, c. 70, 8. 17. 

Upon payment of 60/., the differ- 
ence in amount between the duty 
payable upon the articles of clerkship 
of an attorney of the Court of Great 
Sessions in Wales, and that payable 
upon those of an attorney of the 
superior Courts. In re Humphreys, 
Gent,, one, ^e,, 344 

ATTORNEY (APPEARANCE 

BY). 

See Imfahct. 

ATTORNEY (BILL OF COSTS 

OF). 

1. An attorney's bill of costs is 
sufficient within the statute 6 & 7 
Vict. c. 73, s. 37, if the Court and 
cause in which the business is done 
are so specified as to enable the client, 
with the bill alone, to take advice as 
to taxing it, although the technical 
name of the cause is not given. 
Anderson v. Boynton, 25 

2. A bill for work done by one 
attorney as agent for another, is tax- 
able under the 6 & 7 Vict. c. 73, s. 37. 
Smith and Another v. Dimes, 78 

3. To a declaration against seTeral 
co-contractors, containing counts for 
work and labour as an attorney, and 
for money paid, one of the defendants 
pleaded that the action was commenced 
after 6 & 7 Vict. c. 73, and was for 
the recovery of certain fees, charges, 
and ** disbursements'' claimed by the 
plaintiff to be due from the defendant 
in respect of certain business done as 
an attorney, ** as in the first count in 
that behalf mentioned ;" and that the 
plaintiff did not one calendar month 
before, &c., '* deliver unto the said 
defendant, he being the party to be 
charged therewith, or send by the 
post to or leave for him at his count- 
ing-house, office of business, dwelling- 
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house, or last known place of abode," 
a signed bill of costs. 

HeU on special demurrer, that the 
plea was good, and sufficiently nega- 
tived a delivery of a signed bill in 
compliance with the statute. 

Held also, that the word " disburse* 
roents" must be taken to apply to the 
*' money paid" in the second count ; 
and therefore that the plea, which was 
pleaded generally to the whole decla- 
ration, contained a sufficient answer 
to that count also. Tate v. Hitchins 
and Others^ 1 23 

4. An attorney's bill did not in 
express terms state the names of the 
Court and of the cause in which the 
business charged for was done. One 
item of the bill referred to a petition 
presented by the client in the Court 
of Review ; and a charge in another 
part of the bill was made for the at- 
torney's attendance on the '* petition- 
er's solicitor :" but it did not appear 
in any part of the bill in what Court 
or cause the last mentioned proceeding 
had taken place. Held, that the bill 
was insufficient. (See the following 
case). Dimes v. Wright^ 292 

5. An attorney's bill of costs con- 
tained various items relating to twelve 
actions, of which nine were stated to 
be in the Court of Exchequer, two in 
the Court of Common Pleas, and the 
remaining one was not described as of 
any Court, although it was clear from 
the nature of the items that the action 
was in one of the superior Courts of 
common law : Held^ on an issue of 
no signed bill delivered under the 
6 & 7 Vict. c. 73, s. 37, in an action 
to recover the amount, that the bill 
was sufficient ; as it gave reasonable 
information upon which the defendant 
might take advice as to having it 
taxed. Keene v. Ward^ 333 

ATTORNEY (LIEN OF). 
See Discharge out ot Custody. 

ATTORNEY OF PLAINTIFF 
(HIS AUTHORITY). 

See Sheriff (Return of). 



ATTORNEY (NAME AND AD- 
DRESS OF). 

See Prohibition, 1. 

AUDITA QUERELA. 

A writ of audita querela founded 
upon a release, must be moved for 
in open Court, and upon affidavit 
Dearie v. Ker, 231 

AVOIDANCE OF CONTRACT. 
See Infancy. 

AWARD. 

See Arbitration. 

BAIL (LIABILITY OF, FOR 
COSTS ON REMOVAL OF IN- 
DICTMENT). 

The defendant, who had removed 
an indictment by certiorari into this 
Court, after verdict against him, ob- 
tained a rule for a new trial upon 
payment of costs. Before a new trial 
had, he died. Held^ that the bail 
were not liable for costs upon their 
recognizances, which were in the 
usual form ; as the defendant had not 
been " convicted*' within the meaning 
of the 5 Wm. & M. c. 11, s. 3. 
Regina v. Bowen^ 312 

BAIL (ORDER TO HOLD TO). 

See Arrest, (Judoe's Order to, 
UNDER 1 & 2 Vict. c. 110). 

BAIL (SPECIAL> 
See Foreign Attachment. 

BANKING COMPANY. 
See Scire Facias. 

BANKRUPT. 
See Nil Dicit, (Judgment bt). 

BANKRUPT (PROOF OF DEBT 
AGAINST). 

Where a plaintiff proves after judg- 
ment for his debt, under proceedings 
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CERTIFICATE. 



in bankruptcy against the defendant, 
it 18 unnecessary to enter a sugges- 
tion of such proof upon the roll. 
Sainter v. Ferguson^ 301 

BANKRUPTCY (NOTICE OF 
ACT OF). 

In a conversation between the 
clerk of the execution creditor's at- 
torney and the clerk of the bankrupt's 
attorney, the latter told the former 
that the bankrupt had committed 
several acts of bankruptcy. Held, 
that this was not a sufficient notice 
within the proviso in the 2 & 3 Vict, 
c. 29. s. 1, to the execution creditor, 
so as to defeat a subsequent levy, 
it not being shewn that the clerk of 
the attorney of the execution creditor 
had the management of the cause, or 
that he had communicated the infor- 
mation which he had received to his 
principal. 

If he had been the managing clerk, 
whether the notice would have been 
sufficien t, qucere. Pennell and Others, 
Assignees of Burton v. Stephens, 133 

BARRISTER. 
See Attachment. 

BILL OF COSTS. 

See Attornet (Bill op Costs 

of). 

BILL OF COSTS (ORDER FOR 
DELIVERY OF). 

See Attorney, 3. 

BILL OF EXCEPTIONS. 
See Exceptions (Bill of). 

BILL OF EXCHANGE. 

See Name (Christian). 
Plea (Issuable), 3« 

BONA FIDE BELIEF OF ACT- 
ING IN EXECUTION OF 
OFFICE OF CONSTABLE. 

See Trespass, 3. 



BOND (DEBT ON). 
See Plea, 2. 

BREACH. 
See Declaration, 4. 

BUSINESS. 

See Costs (Suggestion to Deprive 
Plaintiff of), I, 2. 

CALLS (ACTIONS FOR). 

See Declaration, 1, 3. 
Infancy. 
Plea, 5. 

CAPIAS (ARREST UNDER). 

See Arrest for Greater Amount 
THAN Sum recovered (43 
Geo. 3, c. 46, s. 3). 

CASE (ACTION ON, FOR IN- 
JURY BY SERVANTS 

See Trespass, 2, 4. 

CASE (ACTION ON. FOR NEG- 
LIGENCE). 

See Plea, 3. 

CAUSE OF ACTION. 

See Costs (Suggestion to Dbprivb 
Plaintiff of), 2, 4. 

CAUSE OF ACTION (IN- 
FORMAL TRAVERSE OF 
PART OF). 

See Plea, 3. 

CAUSE (WHERE NO CAUSE 
IS SHEWN AGAINST RULE). 

See Rule under 11 & 12 Vict. 
c. 44, s. 5. 

CERTIFICATE. 

See Costs (Certificate under 
43 Eliz. c. 6). 



COMMONS INCLOSURE ACT. 
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CERTIORARI. 

See Bail (Liability op, for Costs 
ON Rekoyal of Indictment). 
Foreign Attachment. 
Replevin Bond (Action on). 

CHANCERY (PETTY BAG 
OFFICE). 

See Prohibition, 1. 

CHRISTIAN NAME. 

See Declaration, 5. 
Name (C^iristian). 

CLAIM. 
See Interpleader. 

CLERK OF ATTORNEY (NO- 
TICE TO). 

See Bankruptcy (Notice of Act of). 

CLERK IN PUBLIC OFFICE. 

See Costs (Suggestion to Deprive 
Plaintiff of), 2. 

CO-CONTRACTORS (SEVE- 
RAL). 

iS'^^ Attorney (Bill of Costs of), 3. 

COLLATERAL AGREEMENT. 

See NoN Obstante Veredicto 
(Judgment). 

COLOUR (EXPRESS AND IM- 
PLIED). 

See Replication, 1 . 

COMMITMENT, (ORDER FOR 
UNDER 8 & 9 VICT. c. 127, 

s. 1). 

See Trespass for False Imprison- 
ment. 

COMMONS INCLOSURE ACT. 

See Nonsuit (Judgment as in Case 

OF a), 3. 
VOL. vii. 



COMPANY. RAILWAY (WHAT 
SUFFICIENT DEMAND 
UPON). 

See Lands Clauses Consolidation 
Act (Proceedings under). 

COMPENSATION FOR LANDS 
(MANDAMUS TO ASSESS)* 

See Lands Clauses Consolidation 
Act (Proceedings under). 

COMPANY (INSURANCE). 
See Declaration, 1. 

CONCURRENT CONDITION. 
See Plea (Issuable), 2. 

CONDITION PRECEDENT 
(NON-PERFORMANCE 
OF). 

See Plea (Issuable), 1« 

CONSENT (VERDICT BY). 

See Costs (Certificate under 
43 Eliz. c. 6). 

CONSIDERATION (SUFFI- 
CIENT). 

See Declaration, 2. 
Plea (Issuable), 3. 

CONSOLIDATION OF ACTIONS. 
See Attorney, 1. 

CONSONANT. 

See Name (Christian). 

CONSTABLE, ACTING IN EXE* 
CUTION OF HIS OFFICE. 



See Trespass, 3* 
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COSTS. 



CONSTRUCTION 

("APPARENT" VIOLA- 
TION). 



See Several Counts in *' Appabbnt** 
Violation or Rbo. Gsn. Hil. 
Tebm, 4 Wm. 4, II. R. 5. 



— "FULL AND REASON- 
ABLE INDEMNITY" (5 & 6 
VICT. c. 97, s. 2). 

See TiTHB Commutation AcT| 2. 



" FULL COSTS OF SUIT," 

(2 & 3 WM. 4, c. 120, 8. 101). 

See Costs, 3. 

CONTEMPORANEOUS AGREE- 
MENT (PLEA OF). 

See NoN Obstante Veredicto 
(Judgment). 

CONTINUING WRITS. 
See Limitations (Statute of). 

CONTRACT (ACTION OF) 
AGAINST SEVERAL DE- 
FENDANTS. 

See Writ of Trial. 

CONTRACT (AVOIDANCE OF). 
See Infancy. 

CONTRACT (PLEA VARYING 
TERMS OF). 

See NoN Obstante Veredicto 
(Judgment). 

CONVICTION. 

See Bail (Liability of, for Costs 
OM removal of Indictment). 

COSTS. 

See Amendment. 

Arrest for greater Amount 
THAN Sum Recovered (43 
Geo. 3, c. 46, s. 3). 
Attachment. 



iSitfe Attorney, 1, 3. 

' (Bill op Costs of). 

Feigned Issue. 
Insolvent Debtors' Act. 
Puis Darrein Continuancb. 
Rule (under 11 & 12 Vict. 

c. 44, s. 5). 
Stay of Proceedings* 
Tithe Commutation Act, 2. 

1. Assampsit. The defendant pleaded 
seven pleas: first, non assampsit; 
the succeeding five pleas traversed 
allegations in the declaration; the 
seventh was a plea in confession and 
avoidance. The plaintiff having joined 
issue on the first five pleas, demurred 
to the sixth and seventh; and ob- 
tained a verdict on all the issues of 
£9u;t» with contingent damages, and 
afterwards upon the argument on 
demurrer failed, the Conrt holding 
that the declaration was insoflkient : 
Held^ that he was not entitled to the 
costs of the issues of fact found for 
him at the trial. Partridge v. Qard' 
tier, 106 

(See, however, Ca0afu2er v. Howard, 
1 L., M. & P. 766). 

2. Where a rule nisi is obtained for 
a new trial, unless the plaintiff will 
consent to reduce the amount of the 
verdict, and the plaintiff does consent, 
and the rule by agreement of the par- 
ties is discharged, each party must 
pay his own costs of the rule. 
Thompson and Another v. BaUey and 
Others, 234 

3. On an information for penalties 
under the 2 & 3 Wm. 4, c. 120, the 
second count of which charged the 
defendant with twenty penidties of 
20L each, the Crown obtained a ver- 
dict for one penalty of 20/. Held, 
that the Crown was entitled to the 
costs in respect of that penalty only, 
and not of the other nineteen, upon 
which the defendant had obtained a 
verdict. 

Held also, that the Crown was en- 
titled to the ordinary costs as between 
party and party, although the solicitor 
of Inland Revenue, who conducted 
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the prosecution, was paid by a fixed 
salary. The Attorney Oeneral v. 
Shillibeer, 236 

4. The plaintiff having recovered 
jadgment for 15/. against a clerk in a 
public office, who had no assets to 
satisfy the judgment, but who was in 
receipt of a salary, out of which he 
had proposed to set aside 60/. a-year 
for the payment of his debts, brought 
an action upon the judgment for the 
debt and costs, (amounting together to 
upwards of 20/.), to which defendant 
pleaded nul tie! record. 

Held, that the plaintiff was entitled 
to the costs of the second action, as it 
sufficiently appeared that without 
bringing a second action he could not 
have obtained the fruits of the judg- 
ment recovered in the first. Slater 
V. Maekie, 255 

5. The costs of any '* such in- 
quiry" in the 52nd section of the 
Lands Clauses Consolidation Act 
(8 & 9 Vict. c. 18), refer to the in- 
quiry spoken of in the earlier part of 
the 51st section; namely, where the 
landowner recovers more than the 
sum offered by the company. 

Where, therefore, he recovers less 
or an equal sum, the company is enti- 
tled only to one-half of the formal 
costs of the inquiry, and not to one- 
half of the costs of witnesses, and 
counsel also. In re an Inquiry under 
the Lands Clauses Consolidation Act^ 
1845, between Thomas Blakeway 
Bray, and The South Eastern Rail" 
way Company, 307 

COSTS (ACCEPTANCE OF, UN- 
DER JUDGE'S ORDER). 

See Waiver, 1. 

COSTS (BILL OF). 
See Attorney (Bill of Costs op). 

(ORDER FOR DELIVERY 
OF). 

See Attorney, 3. 



COSTS (CERTIFICATE UNDER 
43 ELIZ. c. 6). 

A Judge may certify under the 
43 Eliz. c. 6, s. 2, to deprive the 
plaintiff of costs, where the verdict is 
taken by consent, as well as where it 
is found by the jury upon their deli- 
beration. Richardson v. Barnes, 96 



COSTS (SUGGESTION TO DE- 
PRIVE PLAINTIFF OF). 

1. The 11 2th section of the Lon- 
don Small Debts* Act (10 & 11 Vict, 
c. Ixxi.), which authorizes a plaintiff 
to sue in the superior Court where he 
dwells more than twenty miles from 
the defendant, means where he 
** dwells more than twenty miles from 
where the defendant dwells." 

A suggestion, therefore, to deprive 
the plaintiffs of costs under this act, 
on the ground that they dwelt *' more 
than twenty miles from the place 
where the defendant carries on his 
business,'* was held bad on demurrer. 
Peterson and Another v. Davis, 109 

2. To entitle a defendant to enter 
a suggestion on the roll to deprive 
the plaintiff of costs under the 
10 & 11 Vict. c. 71, S8. 40 and 
113, (the London Small Debts' Act), 
on the ground that the defendant 
carried on his business within the 
jurisdiction of the Court thereby es« 
tablished, it is not sufficient to shew 
that the defendant is a clerk attending 
a public office within the jurisdiction^ 
but residing elsewhere. 

The words in sect. 40, *' if the 
cause of action arose therein," mean 
the whole cause of action. Where, 
therefore, in an action by the indor- 
see against the acceptor of a bill of 
exchange, it appeared that the in- 
dorsement was written within the 
jurisdiction of the London Small 
Debts' Court, but the delivery to the 
plaintiff took place out of the juris- 
diction : Heldf that the case was not 

A A 2 
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COUNTY COURT. 



within the section. Buckley v. Hann, 

188 

3. It 18 sufficient for the defendant 
to roake out a prim& facie case to the 
satisfaction of the superior Court, to 
entitle him to enter a suggestion on 
the roil to deprive the plaintiff of 
costs under the 9 & 10 Vict. c. 95, 
8.129. Walker V. Wall, 223 

4. A cause was tried before the 
undersheriff on the 7th of June ; 
the writ of trial was returnable on 
the 8th, and judgment was signed on 
the 1 1 th, on which day the defendant 
obtained a rule, which he served on 
the 14th, for a suggestion to deprive 
the plaintiff of costs. The rule was 
drawn up on reading the writ of 
trial. 

Held, 1, that the rule was ob* 
tained in time ; and 2, that it was 
no objection to the rule that it was 
drawn up on reading the writ of 
trial ; although the writ had, in fact, 
not been returned, but was in the 
plaintiff's hands when the rule was 
obtained. 

The affidavit in support of the rule 
stated that the defendant was residing 
at the time of swearing the affidavit 
and when the debt was contracted, at 
"30, W. St.," &c. ; "within the 
district and jurisdiction of the Clerk- 
enwell County Court of Middlesex," 
and that " the cause of action arose 
wholly within the district and juris- 
diction of the said Clerkenwell County 
of Middlesex/' within which district 
and jurisdiction the defendant was so 
dwelling when the debt sought to be 
recovered in this action was con- 
tracted. 

Heldf that the affidavit sufficiently 
shewed that the cause of action arose 
within the jurisdiction of the County 
Court. Read v. Blayney, 247 

5. A suggestion to deprive a plain- 
tiff of costs under the 9 & 10 Vict. 
c. 95, 8. 129, may be entered upon 
the roll, notwithstanding the plaintiff 
sued in formft pauperis. Chinn v. 
Bnllen, 297 



COSTS (RECOGNIZANCE TO 

PAY). 

See Bail (Liability of, for Costs 
ON Removal of Indict- 
ment). 

COUNTS (MISJOINDER OF). 
See Declaration, 6. 

COUNTS (SEVERAL). 

/S'tff Several Counts in "Apparent" 
Violation op Reg. Gen., 
HiL. Term, 4 Wm. 4, II. 
R. 5. 

COUNTY COURT. 

See Costs (Suggestion to Deprive 
Plaintiff of). 
Prohibition. 

1. Semble, {Platt^ B., dissentiente), 
that the 9 & 10 Vict. c. 95, s. 118, 
which empowers the Judge of a 
County Court to adjudicate on all 
claims made " to or in respect of any 
goods," &c., " taken in execution 
under the process" of the Court, 
applies to claims made in respect 
of trespasses committed upon the 
claimant's house in the course of 
seizing the goods, as well as in res- 
pect of the goods seized. Tinkler v. 
tlilder, 61 

2. The levying in the County Court 
of a plaint for a sum less than 202. 
part of a larger demand exceeding 
that amount, is not, per se, an aban- 
donment of llie excess. 

In order to constitute such an 
abandonment, the plaintiff must do 
some act in Court, at the trials indi- 
cating his intention to abandon the 
excess, semble. 

The plaintiff, in January, sold 
goods to the defendant for 17^, 
for which he sent in his bill. In the 
following month he sold him another 
quantity of similar goods for 2 1 iL 1 Of., 
and sent in his bill for 38/. I Of., the 
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amount of both purchases. The 
plaintiff afterwards levied a plaint in 
the County Court for the 17^. He 
did not appear at the trial, but the 
defendant attended and admitted the 
debt, for which judgment was accord- 
ingly given. To an action for the 
2\L 10s.y the defendant pleaded the 
proceedings in the County Court, 
averring that the plaintiff had thereby 
abandoned the excess of his debt 
above the amount recovered there. 
Held, that such proceedings were not 
evidence of an abandonment. Fines 
V. Arnold, 277 

COURT (NAME OF), IN WHICH 
BUSINESS DONE. 

See Attorney (Bili. of Costs 
of), 1, 4, 5. 

COURT (JUDGMENT OF) IN 
FAVOUR OF PARTY. 

See Error (Writ of). 

COURT OF CHANCERY 
(PETTY BAG OFFICE). 

See Prohibition, L 

COURT (LORD MAYOR'S). 
See Foreign Attachment. 

COVENANT NOT TO MOLEST. 
See Plea, 6. 

CREDITOR (NOTICE OF ACT 
OF BANKRUPTCY TO CLERK 
OF ATTORNEY OF). 

See Bankruptcy (Notice of Act 
of). 

CUMULATIVE REMEDIES. 
See Plea, 5. 



CUSTODY (DISCHARGE OUT 

OF). 

See Arrest (Judge's Order to, 
UNDER 1 & 2 Vict. c. 110). 
Discharge out of Custody. 
Insolvent Debtors' Act. 

DAMAGES (IMPROPER 
ASSESSMENT OF). 

See Writ of Trial. 

DATE OF ORIGINAL WRIT 
OF SUMMONS. 

See Limitations (Statute of), 2. 

DATE OF AFFIDAVIT. 
See Outlawry, 2. 

DATE (OMISSION OF). 
See Jurat of Affidavit. 

DEATH (OF DEFENDANT). 

See Bail (Liability of, for Costs 
ON Removal of Indict- 
ment. 

DEATH (OF JUDGE). 
See Exceptions (Bill of). 

DEBT. 

See Declaration, 3, 6. 
Plea, 2, 5, 6. 

DEBT FOR CALLS. 

See Declaration, 3. 
Plea, 5. 

DEBT ON BOND. 
See Plea, 2. 

DECLARATION. 

See Attorney, 2. 

Attorney (Bill of Costs 
of), 3. 
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Nams (Chbistun). 
Plea, 1. 

1. A private act (4 & 5 Vict, 
c. xciii.) constituting the N. M. I. 
Company, provided, that in all actions, 
&c. to be "instituted" '*5y or on 
behalf of the company," either alone 
or jointly with other parties, it should 
be sufficient '' to proceed in the name 
of the secretary," &c., " as the nomi- 
nal plaintiff," &c. 

In an action of covenant for calls 
by the secretary of the company, the 
declaration stated, that at the time of 
making the call, &c., the defendant 
vfM a shareholder ; and that by a 
certain indenture in the said act men- 
tioned, made between the several 
persons whose names and seals were 
or might be subscribed thereto, and 
who had sealed and delivered the 
same, or who might from time to 
time seal and deliver the same, or a 
duplicate thereof, &c., of the one part, 
and M. W. and J* T. M., persons 
nominated for the purpose of being 
covenantees for the company of the 
other part, it was covenanted, &c. 
(Covenant inter alia, to pay calls). It 
then proceeded to assign the following 
breach : that whilst the defendant was 
such shareholder, &c., "after the 
execution by the defendant of the 
said indenture or deed of settlement 
as aforesaid," a call was made, and 
that the defendant had not paid the 
same. The defendant, who was 
under terms of pleading issuable 
pleas, having pleaded a plea to the 
effect that the action was not brought 
on behalf of the company, the plaintiff 
signed judgment. 

On motion to arrest the judgment, 
Jleldt that the action was one " insti- 
tuted on behalf of the company," and 
therefore properly brought in the 
name of the secretary. 

Held also, that upon general de- 
murrer, and therefore in arrest of 
judgment, the allegation "after the 
execution by the defendant of the 
said indenture or deed of settlement 



as aforesaid," was equivalent to an 
allegation that the defendant did 
execute the deed of settlement, by 
signing, sealing, and delivering it, 
and was therefore sufficient, fViUs 
V. Sutherland^, 89- 

2. Assumpsit. The declaration 
stated, that in consideration that the 
plaintiff being sole and unmarried, at 
the request of the defendant, had then 
promised to marry the defendant 
within a reasonable time, the defend- 
ant then promised to marry the 
plaintiff within a reasonable time. 
Averment that the plaintiff had hi- 
therto remained unmarried, and during 
all the time, &c, and until she had 
notice that the defendant was married, 
was ready and willing to marry the 
defendant. Breach, that the defend- 
ant has not married the plaintiff, but 
on the contrary thereof, the defend- 
ant, at the time of making the promise, 
and from thence hitherto, hath been 
and still is married to another woman. 

Heldf on motion in arrest of judg- 
ment, that the declaration disclosed a 
sufficient consideration for the promise 
alleged. Wild v. Harris, 1 1 4 

• 3. A declaration in debt by a rail- 
way company for calls alleged that 
the defendant was and from thence 
hitherto hath been, and still is, the 
holder of forty shares in the said com- 
pany, and then and at the time of the 
commencement of the suit, was and 
still is indebted to the company in 
300/. in respect of calls, whereby an 
action hath accrued to the said com- 
pany by virtue of a certain act of 
Parliament made and passed, &c., in- 
tituled, &c., (The Companies Clauses 
Consolidation Act), and also by 
virtue of the " Midland Great Wes- 
tern Railway of Ireland Act, 1845," 
and of the " Midland Great Western 
Railway of Ireland Act," (Mullingar 
to Athlone), &c., to demand, &c. 

Held, on special demurrer, that the 
declaration was not bad for alleging 
that the defendant "was and hath 
been," as well as " is" the holder of 
the shares, and "at the commence- 
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meDt of the suit was,'' as well as " is" 
indebted ; or by tbe reference to the 
two special acts : as these allegations 
were at most but surplusage. The 
Midland Great fVesiem Railway Com- 
pany of Ireland ▼• Evana, 203 

4. Assumpsit. Declaration on a 
special agreement, by which the de- 
fendant promised to receive the phun- 
tiff into his service, and continue him 
therein for four years, to pay him 
weekly wages, and, in addition, to 
pay him during each year certain sums. 
Breach, that the defendant did not 
continue him in his service for four 
years, but dismissed him before the 
expiration of that time ; that he did 
not pay him the weekly wages ; and 
did not pay him in addition the sums 
of money, &c. General demurrer as 
to the second and third breaches, and 
joinder in demurrer. Held^ that upon 
this record, the second and third 
breaches which were confessedly bad, 
could not be rejected as surplusage ; 
and that the judgment must be for 
the defendant. Lush v. Russell, 228 

5. A declaration on a policy of in- 
surance stated that the plaintiffs, by 
certain persons, using and carrying 
on business, and in the policy desig- 
nated and described by the names, 
style, and firm of Dewar and Culliford, 
the agents of the plaintiffs in that 
behalf, caused to be made with the 
defendants a certain policy of insu- 
rance, purporting that the said per- 
sons so using, and in the said policy 
designated and described by the said 
names, style, and firm of Dewar and 
Culliford as agents, as well in their 
own names as for others, to whom the 
same should appertain, did make as- 
surance, &c. Held bad on special 
demurrer, for omitting either to state 
the ^ Christian names of the persons 
mentioned, or to allege some excuse 
for &e omission. Sturge and Another 
▼• Rahn and Others. 232 

6* A declaration in debt against an 
executor contained, with counts charg- 
ing him in his representative character, 
a count which stated that *' the de- 
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fendant, as such executor," '^was 
indebted to the plaintiff in 200/., for 
interest for the forbearance at interest 
by the plaintiff to the defendant as 
such executor as aforesaid, at his 
request, of moneys due from the de- 
fendant, as such executor as aforesaid, 
to the plaintiff." Held, on special 
demurrer, that the words *' at his re- 
quest" were material, and could not 
be rejected ; that they shewed a per- 
sonal contract on the part of the 
defendant with the plaintiff; and that 
the count was therefore improperly 
joined with the other counts. Big- 
nell V. Harpur, Executor of John 
Humphreys, deceased, 243 

DEED OF SETTLEMENT (AL- 
LEGATION OF SIGNING). 

See Declaration, 1. 



DEFAULT (JUDGMENT BY). 
See Writ of Trial. 

DEFENDANT (DEATH OF). 

See Bail (Liability of, for Costs 
ON Bbmoval of Indictment). 

DEFENDANTS (SEVERAL). 

See Attorney, 1. 
Writ of Trial. 

DE INJURIA. 
See Replication, 2. 



DELEGATION OF AUTHO- 
RITY. 

See Arbitration, 1. 



DELIVERY OF SIGNED BILL. 
See Attorney (Bill of Costs of). 



860 DISCHARGE, &c. 



DISTRINGAS, &c. 



DEMAND IN ORDER TO FOUND 
ATTACHMENT. 

See Attachment. 
Attorn BY, 3. 

DEMAND OF PAYMENT OF 
SUM AWARDED. 

See Arbitration, 2. 

DEMAND (ABANDONMENT OF 
PORTION OF). 

See CovNTY Court, 2. 

DEMURRER. 

See Attorney (Bill of Costs 
o?), 3. 
Declaration, 3, 4, 5, 6. 
Infancy. 

Name, Christian. 
Plea, 1, 3, 5, 6. 
Plea (Issuable), 2. 
Replication, 2. 

DEMURRER (AMENDMENT 
A ITER). 

See Amendment. 

DEMURRER (SETTING ASIDE 
AS FRIVOLOUS). 

See Trespass, 1. 

DEPARTURE. 

See Replication, 1. 
Trespass, 1. 

DEVASTAVIT. 
See Prohibition, 2. 

DISCHARGE OUT OF 
CUSTODY. 

See Arrest (Judge's Order to, 
UNDER 1 & 2 Vict. c. 110). 

Where the plaintiff went abroad in 
1841, shortly after t(ie defendant had 
been taken in execution, and had not 



been since heard of, the circuinstances 
affording reasonable grounds for be- 
lieying Uiat she had died abroad, and 
no will or grant of administration 
having been found upon search at 
Doctors' Commons, 

Heldt 1, That the defendant was 
entitled to be dischaiged from cus- 
tody. 

(See Cox v. Pritehard, 2 L. M. & 
P. 298; Ridsdale ▼. Lautour, Ibid. 
318). 

And 2, That the lien of the plain tiff^s 
attorney upon the judgment did not 
extend to a right to keep defendant 
in custody under the ca. sa. until 
those costs were paid. Camp v. Paie^ 

289 

DISCHARGE UNDER INSOL- 
VENT DEBTORS' ACT. 

See Insolvent Debtors' Act. 

DISMISSAL OF DEFENDANT 
FROM PLAINTIFFS EM- 
PLOYMENT (ACTION FOR). 

See Plea, 1. 

DISTRESS FOR RENT- 
CHARGE. 

See Tithe Commutation Act. 

DISTRICT (MODUS FOR). 
See Feigned Issue. 



DISTRINGAS TO COMPEL 
APPEARANCE. 

A distringas to compel an appear^ 
anoe> obtained at a time when the 
defendant was abroad, the plaintiff 
having good ground for believing him 
to be in this country, is an irr^ula- 
rity merely, and not a nullity. 

An application to set it aside must, 
therefore, be made promptly. Brough 
V. Eisenberg, 338 



EXCEPTIONS (BILL OF). FALSE IMPRISONMENT, &c. 361 



DISTRINGAS TO PROCEED TO 
OUTLAWRY. 

See Outlawry, 2. 

DUTY (SERVANT ACTING IN 
PERFORMANCE OF). 

See Trespass^ 2, 4. 



EMPLOY (DECLARATION ON 
AGREEMENT TO). 

See Declaration, 4. 

ENLARGEMENT OF PEREMP- 
TORY UNDERTAKING. 

See Nonsuit (Judgment as in case 

OF a), 2. 

Peremptort Undertaking. 

ERROR (WRIT OF). 

See NoN Obstante Veredicto 
(Judo KENT). 

If the Court be of opinion that their 
judgment ought to be in favour of a 
party, they will not, for the purpose 
of affording an opportunity of taking 
the opinion of a Court of error, give 
judgment against him, where the writ 
of error must be brought by the party 
in whose favour they think the judg- 
ment ought to be. Ricketts v. Nobie, 

104 

EVENT OF CAUSE. 
See Arbitration, 1. 

EXCISE (SOLICITOR TO THE 
BOARD OF). 

See Costs, 8. 

EXCEPTIONS (BILL OF). 

If the Judge at nisi prius die before 
sealing a bill of exceptions to his 
ruling, it is not competent for any 
other Judge to seal it, nor for the ex- 
ecutors of the deceased Judge to affix 
their testatoi's seal to it. In such a 



case the Court can only grant a new 
trial. Nind v. Arthur, 252 

EXECUTION. 

See DiscHAROB out ot Custody. 
Fieri Facias (Writ of). 
Insolvent Debtors' Act. 

EXECUTION CREDITOR 
(NOTICE TO CLERK 
OF ATTORNEY OF). 

See Bankruptcy (Notice of Act 

op). 

EXECUTION OF DEED OF 
SETTLEMENT. 

See Declaration, 1. 

EXECUTOR. 

See Declaration, 6. 
* Prohibition, 2. 

Scire Facias. 

EXECUTOR OF DECEASED 
JUDGE. 

See Exceptions (Bill of). 

EXIGI FACIAS. 
See Outlawry. 

EX PARTE ORDER. 
See Tithe Commutation Act, 1. 

EXTINGUISHMENT OF CAUSE 
OF ACTION. 

See Set-off. 

FALSE PLEA. 

See Costs, 4. 

Plea, False and Tricky (set- 
ting aside). 

FALSE IMPRISONMENT 
(TRESPASS FOR). 

See Trespass FOR False Impri- 
sonment. 



362 FORFEITURE, &c. 



INCLOSURE ACT. 



FEIGNED ISSUE. 

See Nonsuit (Judgment as in 

CASE OF a), 3. 

Where npon a feigned issue under 
the 6 & 7 Wm. 4, c. 71, s. 46, the 
defendants claimed a modus in respect 
of a district, and the jury negatived 
the claim for the district generally, 
hut found it for part; the Court 
ordered the defendants to pay the 
costs of the action. Brown, Clerk 
V. Hutchinson and Others, 35 

FIERI FACIAS (WRIT OF). 

See Shbrivf (Rsturn of). 

A writ of fi. fa. retumahle ** imme- 
diately after the execution thereof is 
not executed after a levy of part only 
of the sum indorsed, hut the sheriff 
may, even after the lapse of several 
years, if the writ still remains in his 
hands, proceed to levy the remainder 
of the amount due. Jordan v. 
Binckes, 30 

FOREIGN ATTACHMENT. 

The 1 & 2 Vict. o. 1 10, in prohi- 
biting arrest upon mesne process, does 
not affect proceedings by way of 
foreign attachment issuing out of the 
Court of the Lord Mayor of the city 
of London. 

Therefore, where a cause in which 
a foreign attachment had so issued, is 
removed into this Court by certiorari, 
the plaintiff is entitled to a procedendo, 
nnless the defendant either render 
himself to prison or put in special 
bail to the action. Day v. Paupierrey 

12 

FOREIGN LOSS. 
See Venue (Change of). 

FORFEITURE OF REPLEVIN 

BOND. 

See Reflevin Bond (Action oh). 

FORFEITURE OF SHARES. 
See Plea, 5. 



FRAUD, PARTY CANNOT SET 
UP AS A DEFENCE HIS OWN. 

See Declaeatioh, 2. 

FRAUDULENT PREFERENCE. 
See Nil Digit (Judgbcent bt). 

"FULL AND REASONABLE 
INDEMNITY'' (5 & 6 VICT, 
c. 97, 8. 92). 

See Tithe Cobimutation Act, 2. 

« FULL COSTS OF SUIT '^ (2 & 
3 WM. 4, c. 120, 8. 101). 

See C08T89 3. 

FURTHER MAINTENANCE 
(PLEA OF). 

See Plea, 6. 

GARNISHEE. 
See FoBEiGN Attachbceht. 

GENERAL INCLOSURE ACT. 
See NoHSDiT (JuDaxEHT as IK 

CASE OF a), 3. 

GREAT SESSIONS IN WALES 
(ADMISSION AS ATTORNEY 
OF). 

See ATTOBNsr (Admission of). 

HEREDITAMENT (INCORPO- 

REAL). 

See Prohibition, 1. 

ILLNESS OF MATERIAL WIT- 

NESS. 

See Pebemptobt Undebtaking, 1. 

IMMATERIAL ISSUE. 

See Plea, 1. 

Plea (Issoable), 2. 
Reflication, 1.' 

INCLOSURE ACT. 

See Nonsuit (Judgment as in 
CASE of a), 3. 



IN FORMA PAUPERIS, &c. INSOLVENT DEBTORS' ACT. 363 



INCORPOREAL HEREDITA- 
MENT. 

See Prohibition, 1. 

INDICTMENT (REMOVAL OF). 

See Bail (Liability of, fob Costs 
OH Rbmoval of Indictment). 

INDORSEMENT ON WRITS. 
See Limitations (Statutb of). 

INFANCY. 

To aD action for calls, the defendant 
pleaded, that at the time of making 
the calls he was an infant ; and also 
that at the time of his becoming the 
holder of the shares in respect of 
which the calls were made he was 
an infant. 

Held, on special demurrer, that the 
pleas were bad, as they did not shew 
that the defendant was a shareholder 
by contract, and had avoided it. 

Held also that the appearance by 
attorney is an act done in Court an- 
terior and collateral to the pleadings, 
and not involving any issue on die 
pleadings ; and that, therefore, it can- 
not be considered as equivalent to an 
averment in the plea that the defend- 
ant was of full age before the com- 
mencement of the salt, or at the time 
of the plea pleaded. The Leeds and 
Thirsk Railway Company v. Feamley, 

68 

INFANT PLAINTIFF. 
See Attachment. 

INFERIOR COURT. 
See County Coubt. 



IN FORMA PAUPERIS (SUING). 

See Costs (Sogoestion to depbive 
Plaintiff of), 5. 



INFORMAL TRAVERSE. 

See NoN Obstante Vsbbdicto 
(Judgment). 
Plea, 3. 
Tbbspass, 1. 

INFORMATION FOR PENAL- 
TIES. 

See Costs, 3. 

INITIAL LETTER. 

See Name (Chbistian). 

INJURY BY SERVANT. 
See Tbbsfass, 2, 4. 

INLAND REVENUE (SOLICI- 
TOR OF). 

See Costs, 3. 

INQUIRY OF COMPENSATION 
UNDER LANDS CLAUSES 
CONSOLIDATION ACT. 

See Costs, 5. 

Lands Clauses Consolidation 
Act (Pbooxsdings undbb). 

INQUISITION (CORONER'S). 

Where upon the return to a cer- 
tiorari to bring up an inquisition of 
felo de se, it appeared that the inqui- 
sition was on paper instead of parch- 
ment, the Court granted a rule to 
quash it absolute in the first instance. 
Regina v. fVhalley, 317 

INSOLVENT DEBTORS' ACT. 
See Puis Dabbein Continuance. 

The discharge by the Insolvent 
Debtors* Court, under the 1 & 2 Vict, 
c. 110, extends (sect. 79) to the costs 
of an action commenced after the 
filing of the schedule, for the recovery 
of a debt inserted in it. 

The defendant accepted two bills 
of exchange, which he indorsed and 
delivered to an agent to get discounted. 
The agent indorsed them to the plain- 
tiff, and misapplied the proceeds. 
Pending the currency of the biUs, 
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INTEREST, kc. 



ISSUABLE PLEA. 



the defendant petitioned the Insol- 
vent Debtore' Court for his discharge, 
and, ignorant of the indorsement to 
the plaintiff, inserted in his schedule 
the agent's name as creditor in respect 
of the two bills, adding that the debts 
were disputed. The schedule was 
afterwards amended, by substituting 
the plaintiff as the creditor, who 
opposed the defendant's discharge. 
The defendant was discharged in 
respect of the debts in question, and 
of all his other debts except two, on 
the same day, but somewhat later in 
the day, on which an action upon the 
bills, which the plaintiff had com- 
menced after the schedule had been 
filed, was tried, and in which the jury 
found a verdict for the plaintiff. The 
defendant having obtained a role nisi 
for his discharge, under sect. 90 of 
the 1 & 2 Vict. c. 110, the plaintiff, 
two days afterwards, charged him in 
execution. 

Held, that the defendant was dis* 
charged by the order of the Insolvent 
Debtors' Court as to both the judg- 
ment debt and costs. 

Held also, that it was no objection 
to a rule for his discharge from cus- 
tody, that the defendant was not in 
custody as to the debt in question 
when the rule was obtained. Beny 
V. IraiUf 282 

INSTRUCTING COUNSEL. 
See Attobnxy, 2. 



INSURANCE COMPANY. 
See DscLASATiov, 1. 

INSURANCE (POLICY OF). 

See Daclabatioh, 5. 
Venue (Change of). 

INTEREST ON BOND DEBT. 
See Plea, 2. 



INTERPLEADER. 

A., being possessed of certain goods 
lying at the wharf of the defendants, 
assigned them to B., by whom they 
where transferred to the plaintiff. 
The defendants thereupon placed the 
goods to the account of the plaintiff 
in their books, and gave him notice 
of their having done so. A claim 
having been subsequently made to 
the goods by certain other parties as 
well as A., on the ground that they 
had been fraudulently transferred, the 
defendants refused to deliver them 
up to the plaintiff, whereupon an 
action was brought. Held^ that the 
defendants having transferred the 
goods to the name of the plaintiff in 
their books, had thereby agreed to 
hold them on his account, and were 
therefore not entitled to the benefit 
of the Interpleader Act. Horion v. 
The Earl of Devon and Others, 206 

INTERPLEADER, UNDER 
COUNTY COURTS' ACT. 

See County Court, 1. 

IRREGULARITY. 

See D18TKINOA8 TO Compel Ap- 
rs abancb. 

NABiE (ChBISTLAN). 

Waiver. 

ISSUE (FEIGNED). 

See Nonsuit (Judgment as in Case 
OF A), 3. 

ISSUE (SPECIFIC FINDING 
ON EACH). 

See Arbitration, 1. 

ISSUES OF FACT, WHERE 
PLAINTIFF SUCCEEDS ON 
ALL (COSTS OF). 

See Costs, L 

ISSUABLE PLEA. 
See Plea (Issuable). 



JUDGMENT, &c. 



JURAT OF AFFIDAVIT. 365 



JOINDER OF COUNTS. 
See Dkclabation, 6. 

JOINT STOCK COMPANY. 
See SciBB Facias. 

JUDGE (DEATH OF). 
See Exceptions (Bill of). 

JUDGE (POWER OF, TO CER- 
TIFY). 

See Costs (Certificate undee 
43 Eliz. c. 6). 

JUDGE'S ORDER (JUDGMENT 
SIGNED UNDER). 

« See Nil Dicit (Judgment sr). 
Pebbmptokt Undeetakino, 2. 

JUDGE'S ORDER (AMEND- 
MENT OF). 

See OuTLAWET, 2. 

JUDGE'S ORDER (RECEIVING 
COSTS UNDER). 

See Waivee, 1. 

JUDGE (EXCEPTIONS TO 
RULING OF). 

See Exceptions (Bill of). 

JUDGMENT (ACTION ON). 
See Costs, 4. 

JUDGMENT (ARREST OF). 
See Declaeation^ ] . 

JUDGMENT AS IN CASE OF 
A NONSUIT. 

See Nonsuit (Judgment as in 
Case of a). 

PbEEMPTOET Uin>EETAKING, 2. 



JUDGMENT BY DEFAULT. 

See Nil Dicit (Judobient by). 
Weit of Teial. 



JUDGMENT NON OBSTANTE 
VEREDICTO. 

See Teespass foe False Impeison- 

MENT. 

NoN Obstante Veeedicto, 

(Judgment). 
Plea, 2. 

JUDGMENT (SETTING ASIDE). 
^S^ Amendment. 

JUDGMENT FOR WANT OF A 

PLEA. 

See Plea (Issuable), 3. 

To a declaration in assumpsit, con- 
taining a count on a promissory note, 
with the common counts, the defendant 
pleaded, first, as to the first count, that 
he did not make the note ; and 
secondly, for a further plea to the whole 
declaration, non assumpsit. No rule 
to plead several matters had been 
obtained. Judgment as for want of 
a plea having been signed by the 
plaintiff; Held^ that it was regular, 
as the second plea was to be con- 
sidered as pleaded to the first, as well 
as to the last counts. Harvey ▼. 
HamilUm^ 85 

JUDGMENT DEBT. 

See Bankeupt (Peoof or Debt 
against). 

JURAT OF AFFIDAVIT. 

The omission in the jurat of an 
affidavit, of the day of the month, is 
a fatal defect. The Dvke of Bruns" 
wick Y. Shman and Others, 251 

See The Duke of Brunswick v. 
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LONDON, &c. 



Harmer, 1 L, M. & P. 505. In re 
Lloydf id. 545. 

JURY LISTS (IMPROPER IN- 
SERTION OF NAMES IN). 

See Undebsheriff ^Action fob 
Penalties against. 



JUSTIFICATION OF ACT OF 
COURT OF COMPETENT 
JURISDICTION. 

See Tabsfass fob False Imfbison* 

MEET. 



LANDOWNER, RECOVERING 
LESS THAN SUM OFFERED 
BY COMPANY. 

See Costs, 5. 



LANDS CLAUSES CONSOLI- 
DATION ACT (PROCEED- 
INGS UNDER). 

See Costs, 5. 

Where proceedings by arbitmtion 
under the 8 & 9 Vict. c. 18, s. 23, 
et seq.f have proved abortive in con- 
sequence of the non appointment of 
an umpire within the time limited by 
the statute, the owner of the land is 
not bound to proceed anew under the 
68th section : but in the event of a 
refusal by the company, is entitled to 
a mandamus to compel them to issue 
their warrant to summon a jury to 
assess compensation. 

In such a case, a neglect to issue 
the warrant, after a demand made 
upon the solicitors of the company, is 
a sufficient refusal to entitle the claim- 
ant to the writ. Ex parte Senior. 
In re The South Yorkshire^ Doncastery 
and Ooole Railway Company, 36 



LETTER (INITIAL). 
See Name (Chsistiah). 

LETTER OP LICENSE. 
See Plsa, 6. 

LEVY OF PART. 
See Fieri Facias (Writ of). 

LIBERUM TENEMENTUM 
(PLEA OF). 

See Rbfucation, 1. 

LICENSE (LETTER OF). 
See Plea, 6. 

LIEN OF PLAINTIFFS * 
ATTORNEY. 

See Discharge out of Cdstodt. 

LIMITATIONS (STATUTE OF). 

1. In order to take a case out of 
the operation of the Statute of Limi- 
tations, by means of a continuing 
writ under the 2 Wm. 4, c. 39, 
s. 10, it must be shewn that the in- 
dorsements required by the statute 
were on the alias writ at the time 
of service, and were made by the 
sheriff &c., or the plaintiff, &c Walker 
V. CoUiek and Another^ 225 

(See Pritchard ▼• Bagshaw^ 2 L. 
M. & P. 823). 

2. Issue having been joined on 
a plea of the Statute of Limitations, 
the Court refused to amend an in- 
dorsement on the last pluries writ, by 
substituting for a mistaken date the 
true date of the original writ of sum- 
mons. MedUcott ▼. Hunter, 241 

LONDON (LORD MAYOR'S 
COURT OF). 

See Foreign Attachmbict. 






MOLEST, &c. 



NEW TRIAL. 
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LONDON SMALL DEBTS' 
ACT. 

See Costs (Suggestion to Dbfbivb 
Plaintiff of), 1, 2. 

MAINTENANCE (FURTHER, 
PLEA IN BAR OF). 

5m Plea, 6. 

MANDAMUS. 

See Lands Clauses Consolida- 
tion Act (Pbocekdings 
under). 

MARINE (POLICY OF INSU- 
RANCE). 

See Venue (Change of). 

MARRY, (BREACH OF PRO- 
MISE TO). 

See Declabation, 2. 

MASTER AND SERVANT. 

See Plea, 1. 

Tbesfass, 2, 4. 

MEMBER OF JOINT STOCK 
COMPANY. 

See Scire Facias. 

MERITS (AFFIDAVIT OF). 
See Plea (Issuable), 3. 

MISJOINDER OF COUNTS. 
See Declaration, 6. 

MODUS. 
See Feigned Issue. 



MOLEST (COVENANT NOT 

TO.) 

See Plea, 6. 



MOTION IN OPEN COURT. 
See Audita Querela. 

NAME (CHRISTIAN). 

See Declaration, 5. 

The declaration by indorsee against 
the acceptor of a bill of exchange, 
described the defendant as " John M. 
Knott." Heldy on special demurrer, 
that the letter " M." not being a 
vowel, the Court could not presume 
that it was a name by itself ; that the 
defendant's name being thus left in 
uncertainty, the declaration was bad 
on the face of it, and that the proper 
mode of taking advantage of the de- 
fect was by demurrer. Kinnersley v. 
Knotty 128 

NAME OF COURT AND 
CAUSE. 

See Attorney (Bill ov Costs 
of), 4, 5. 

NAME OF PLAINTIFF, USED 
WITHOUT AUTHORITY. 

See Stat of Proceedings. 



NEGLIGENCE (ACTION 
FOR). 

See Attornet, 2. 
Plea, 3. 
Trespass, 4. 



NEW ASSIGNMENT. 
5ee Trespass, 1. 



NEW TRIAL. 

See Costs, 2. 

Exceptions (Bill of). 
Trespass for False Imprison- 
ment. 
Writ of Trial. 
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NONSUIT, &c. 



NIL DICIT (JUDGMENT BY). 

By a Judge's order it was ordered 
that opon payment of 38/. proceed- 
ings should be stayed, and that in 
default of payment plaintiff should 
sign judgment. Default was made, 
and judgment was signed accord- 
ingly. 

Held J that such judgment was a 
judgment by nil dicit within the 
I Wm. 4, c. 7, s. 7* Bell and 
Others, Assignees of Thomas WUl- 
mott, a Bankrupt, v. Bidgood, 260 



NON ASSUMPSIT (TO DECLA- 
RATION ON PROMISSORy 
NOTE). 

See Judgment fob want of a 
Plea. 



NON OBSTANTE VEREDICTO 
(JUDGMENT). 

See Plea, 2. 

Trespass fob False Ibifrison- 

MENT. 

To an action of assumpsit on a 
promissory note made by the defend- 
ant, and payable on demand, the 
defendant pleaded, " that contempo- 
raneously with and at the same time 
as the making of the note," an agree- 
ment in writing was made between 
the defendant, and certain other per- 
sons, to wit, W. S., &c., and the 
plaintiffs, whereby it was agreed that 
the note should not become due and 
payable, nor should the defendant be 
called upon to pay the same until one 
£. S. attained the age of twenty-five 
yearsy or if he should die before he 
attained that age, then upon certain 
moneys and estate becoming divisible 
under the will of C. S. ; that E. S. 
was alive and under the age afore- 
said ; that the plaintiffs received the 
note at the time of the making of the 
same, to wit, on, &c., ** upon the 



terms and conditions of the said 
agreement, and upon no other terms 
or conditions whatsoever." The de- 
fendant having obtained judgment 
upon this plea in the Court below. 
Held, upon writ of error, (the Court 
below not having given any decision 
on the point), that the plea was no 
defence to the action ; that the Court 
could not intend that the agreement 
in writing between the plaintiffi and 
the defendant formed part of the same 
contract declared upon and so altered 
its legal effect ; and that the plaintiffs 
therefore were entitled to judgment 
non obstante veredicto. Webb and 
Another, Executors^ S^c, ▼« Salmon^ 
Same ▼. Spieer, 324 

NONSUIT (JUDGMENT AS IN 
CASE OF A). 

See Pebemptobt Undebtakiho, 2. 

1. A rule for judgment as in case 
of a nonsuit had been made absolute 
on the last day of Term. The 
Master, afler the expiration of the 
Term, having discovered a defect in 
the affidavit of service, refused to draw 
up the rule. The Court, during the 
sittings after Term, on an amended 
affidavit, made the rule absolute. 
Dow V. Bell, 67 

2. A peremptory undertaking had 
been given to try, but the trial was 
postponed by order of a Judge, to 
enable the plaintiff to amend his 
pleadings. Held, a sufficient excuse 
for not proceeding to trial, and that 
the defendant was not entitled to 
judgment as in case of a nonsuit. 
Jackson v. Carrington, 98 

3. The defendant is entitled to 
judgment as in case of a nonsuit, 
where the plaintiff has delayed pro- 
ceeding to trial on a feigned issue 
under the Commons Inclosure Act, 
8 & 9 Vict. c. 118, s. 56. Hancock 
V. The Earl of Carlisle and Others, 

219 



OUTLAWRY. 



PAYMENT. 
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NOT GUILTY (WHAT IT PUTS 
IN ISSUE). 

See Plea, 4. 

NULLITY. 

See DiSTBiHOAS to Cohpel Ar- 
feabahce. 
Waiter, 2. 
Writ of Trial. 

NUL TIEL RECORD (PLEA OF). 
See Costs, 4. 

OFFICER ACTING IN EXECU- 
TION OF HIS DUTY. 

See Trespass, 3. 

OMISSION OF CHRISTIAN 
NAME. 

See Declaratioh, 6. 
Nabie (Christian). 

ORDER (EX PARTE). 
See Tithe Commutation Act, 1. 

ORDINARY CARE (WANT OF). 
See Plea, 3. 

OUTLAWRY. 
See DiSTRiHOAS to Compel Ap- 

PEABANCE. 

1. The writ of allocatur exigent is 
properly tested on the return day of 
the ezigi facias, and not on the quarto 
die post, although the exigi facias be 
returnable in Term. Cox v. Bevan^ 

264 

2. The affidavit in support of an 
application for a distringas to out- 
lawry alleged, that upon each call, a 
person at the defendant's last place of 
abode stated that the defendant had 
left ten months before, and had gone 
to reside abroad; that the deponent 
had been unable to serve the defend- 
ant, who, he believed, kept out of 

VOL. VII. 



the way to avoid service. Held suffi- 
cient, without averring more precisely 
that the defendant had gone abroad 
for the purpose of avoiding his cre- 
ditors. 

It is not necessary to leave a copy 
of a distringas to outlawry at the 
place where it is to be executed. 

The exigi facias may be issued 
immediately after the return of the 
distringas. It is not necessary to 
wait until eight days after the return 
has expired ;*-the notice at the foot 
of the distringas giving the defendant 
eight days to appear, not applying to 
a distringas to outlawry. 

An order for a distringas was made 
on the 12th upon an affidavit sworn 
on that day. The affidavit being 
defective, was re-sworn on the ISth^ 
and afterwards the order was delivered 
out. Upon a rule nisi obtained by 
the defendant to set aside the order, 
the Court allowed the plaintiff to 
amend its date, discharging the de- 
fendant's rule, with costs to be paid 
by the plaintiff. Dick v. Beavan, 302 

OUTSTANDING TERM. 
See Replication, 1. 

PAPER (INQUISITION ON). 
See Inquisition (Coboner's). 

PARCHMENT (INQUISITION 

ON). 

See Inquisition (Coroner's). 

PAUPfiR PLAINTIFF. 
See Costs (Suggestion to Db*- 

PRIVE F^AINTIPF op), 5. 

PAVING RATE. 
See Prohibition, 1. 

PAYMENT. 
See Set^opf. 
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870 PLAINTIFF'S ATTORNEYt &c. 



PENALTIES. 

See Costs, 3. 

Undebsheriff (Action for 
Penalties Against). 



PEREMPTORY UNDER- 
TAKING. 

See Nonsuit (Judgbient as in 
Case of a), 2. 

1. The Court enlarged a peremp- 
tory undertaking on an affidavit made 
by a person describing himself as 
J. S.y of, &&, solicitor, and alleging 
that he had withdrawn the record in 
consequence of a material witness be- 
ing ill, without whose evidence the 
plaintiffs could not safely proceed to 
trial ; although the affidavit did not 
state that the deponent was the at- 
torney in the cause, or had the 
management of it, or shew that it was 
probable that if the time were enlarged 
the witness would be able to attend. 
Eoitem Union RaUway Ccmpam^ ▼• 
Symondsy 209 

2. A peremptory undertaking given 
under a Judge's order is the same as 
if given under a rule of Conrt, and if 
the plaintiff fails to comply with it, 
the rule for judgment as in case of a 
nonsuit is a rule absolute in the first 
instance. Rowlinson v. Oibbs, 820 

PETTY BAG OFFICE OF THE 
COURT OF CHANCERY. 

See Prohibition, 1. 



PLAINTIFFS ATTOJRNEY 
(AUTHORITY OF). 

See Sheriff (Return of). 

PLAINTIFFS ATTORNEY 
(LIEN OF). 

See Discharge out of Custody. 



PLEA. 

PLAINTIFF (DEATH OF). 

See DiscHAEGB out of Custodt. 

PLAINTIFF (USING NAME OF 
WITHOUT AUTHORITY). 

See Stat of Proceediivos. 

PLEA. 

See Attosket, 2. 

Attoenet (Bnx of Costs 

of), 8. 
Costs, 4. 

CouHTY Court, 2. 
Infarct. 
Judgment for want of a 

Plea. 
NoN Obstante Vbrrdicto 

(Judgment). 
Set-Off. 
Trespass for Fai.8e Imprison- 

MENT. 

1. The declaration stated, that in 
consideration that the plaintiff would 
epter the defendant's employ« the de- 
fendant promised to retain and employ 
him therein for a year. Averment, that 
the plaintiff entered, and hath always 
heen ready and willing^ and then 
offered to remain in, the defendant's 
employ. 

Plea, that the plaintiff did not 
tffor to remain in, the dffeodaRVs 
employ. 

Heldy on special demurrert that 
the plea was bad, as raising an imma- 
terial issue ; the gist of the averment 
being the readiness and not the offer 
to continue in the defendant's ser- 
vice. WaUis ▼. Warren, 58 

a. To debt on a bond, the condi- 
tion of which was the payment of 
interest at certain periods, and the 
principal on six months' previous 
notice, the defendant pleaded that no 
notice for the repayment of the prin- 
cipal had been given, and (hat at the 
commencement of the action there 
was due upon the bond for interest, a 



PLEA. 
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cerUin sum ; that at the commence- 
inent of the suit plaintiff was and still 
is indebted to defendant for, ftc, 
(set-off as to that sum). 

Held a good plea, on motion for 
judgment non obstante veredicto. 
Lee v. Lester^ 137 

3. To an action on the case for 
negligence in fixing an apparatus for 
roasting coffee, so that the same ex- 
ploded ; the defendants pleaded that 
the explosion took place in conse- 
quence of the apparatus being used 
whilst the brick-work was in a damp 
state, and that they had given notice 
and warning to the plaintiff not to use 
the same until a sufficient time had 
elapsed for the drying thereof, and 
that by reason of the premises the ap- 
paratus upon and in the using of the 
same as aforesaid, exploded. Verifi- 
cation. Held bad on special de- 
murrer, as being an informal traverse 
of a part of the cause of action. 
DoAtn, Adminutralrixt ^c, v. Brown 
and Another, 150 

4. In an action of slander for words 
not actionable per se, the plea of not 
guilty puts in issue the special damage 
alleged, as well as the uttering the 
words. Wilby v. EUUm, 143 

5. To an action for calls, the de- 
fendant pleaded a plea puis darrein 
continuance, that the shares had been 
declared by the company to be for- 
feited* 

Heldj on special demurrer, that the 
plea was bad, as the right of action, 
and the power to forfeit shares on 
non-payment of calls conferred by the 
8 & 9 Vict c. A 6, are not alternative, 
but cumulative remedies. The Oreai 
Northern Railway Company v. Ken* 
nedy, 197 

6. To a declaration in debt, de- 
fendant pleaded in bar generally, that 
after the accruing of the causes of 
action, the defendant, the plaintiff, 
and the other creditors of the defend- 
ant, executed a deed, granting the 
defendant a letter of license to carry 
on his trade for five years, and that if 



any of the creditors, parties thereto, 
should, during that period, molest or 
interfere with the defendant, contrary 
to the meaning of the deed, the de- 
fendant should be released from the 
debts due to the creditors contrave- 
ning the letter of license, and the 
deed might be pleaded in bar to such 
debts. The plea then, after averring 
the non -expiration of five years, and 
performance by defendant of his part 
of the contract, averred that plaintiff 
molested and interfered with defend*^ 
ant by instituting this suit against 
him, whereby defendant became re* 
leased. 

Held a good plea in substance. 

Whether the plea was bad on special 
demurrer, for being pleaded in bar 
generally, and not to the further 
maintenance of the action, qvi^ere (a). 
Oibbona v. Vouillont 266 

(a) See Phillips v. Surridge, I L. 
M. & P. 458 (fifth point). 

PLEA (FALSE). 
See Costs, 4. 

PLEA, FALSE AND TRICKY 
(SETTING ASIDE.) 

Assumpsit by the indorsee of a bill 
of exchange against the acceptor* 

Plea, that the pldntiff was and 
still is indebted to the defendant in 
the sum of 157/. lOt. upon a judg- 
ment recovered in the Queen's Bench, 
as by the record, &c., more fully 
appears ; and in 160/. for goods sold, 
against which sums the defendant 
is willing to set-off the last mentioned 
damages. Verification. 

The Court, on an affidavit of the 
falsehood of the plea, which was not 
denied by any counter affidavit, set it 
aside. NuUv.Rwh, 192 

PLEA (ISSUABLE). 

1 . The declaration stoted that one 
E. J. was indebted to the plaintiff, 
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PRIMA FACIE CASE. 



and that the plaintiff had brought an 
action against her, and given notice of 
trial. It then stated, that the defend* 
ant, being the attorney of E. J«, and 
having received a picture from her to 
sell, and to pay out of the proceeds the 
40/. to the plaintiff, in satisfaction of 
his claim against her, — ^in considera- 
tion that the plaintiff would counter- 
mand the notice of trial, and receive 
40/. in satisfaction, — promised to use 
his endeavours to sell the picture, and 
to pay 40/. out of the proceeds to the 
plaintiff. Averment, that the plain- 
tiff did countermand notice of trial 
and stay the proceedings in the ac- 
tion. Breach, that the defendant did 
not use his best endeavours to sell 
the picture, nor did he pay the money. 
Plea, that after the making the alleged 
agreement, and afler the alleged 
countermand of notice of trial, and 
whilst the action was still pending, 
the plaintiff further continued the 
proceedings in the action, and on, 
&c., gave a further notice of trial for 
the then next assizes to be holden, 
at, &c. ; without this, that the plain- 
tiff stayed the proceedings in the said 
action, modo et form&. Held an 
issuable plea. Hudson v. Haslam, 162 

2. A plea to the same declaration, 
that the plaintiff was not ready and 
willing to accept and receive the said 
sum of 40/. out of the purchase- 
money for the said picture, modo 
et form&, was held bad on special 
demurrer, as traversing an immaterial 
allegation. ldem» 166 

3. In an action by indorsee against 
acceptor of a bill of exchange, the de- 
fendant being under terms to plead 
issuably, pleaded that the bill was 
drawn by one M. for the accommo- 
dation of the defendant, and without 
consideration, and that it was indorsed 
by M. to the plaintiff without con- 
sideration or value given by the 
plaintiff for such indorsement to the 
defendant or to M., or to any other 
person whatever. 

The plaintiff having thereupon 



signed judgment, the Court refused 
to set the judgment aside, the de- 
fendant not producing any affidavit 
of merits. HutUer y . ff'iUon, 221 

PLEADING AFRESH. 
See Amendmbkt. 

PLEADING (TIME OF). 

See Set-off. 
Waiver, 2. 

PLURIES WRITS (INDORSE- 
MENTS ON). 

See LiMiTATiOHS (Statute of). 

POLICY OF INSURANCE. 

See Declaxatioh, 5, 
Venue (Change of). 

PONE PER VADIOS (WHEN 
PROPER TO COMPEL AP- 
PEARANCE). 

See Replevin Bond (Action on). 

POSSESSION (CONTINUING). 
See Replication, 1. 

POSTMASTER (INFORMA- 
TION FOR PENALTIES 
AGAINST). 

See Costs, 3. 

POSTPONEMENT OF TRIAL 
IN ORDER TO AMEND 
PLEADINGS. 

See Nonbuit (Juoombnt as in 
Ca8e of a), 2. 

PRIMA FACIE CASE. 

See Costs (Suooestion to Depbivs 
Plaintiff of), 3. 



PROHIBITION. 
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PROCEEDINGS (STAY OF). 

See Replevin Bond (Action on). 
Stay of Proceedings. 



PROCEDENDO. 
See Foreign Attachment. 



PROCHEIN AMY (LIABLE FOR 

COSTS). 

See Attachment. 



" PROCEEDING" WITHIN 12 & 
13 VICT. c. 109, 8. 39. 

5!ee Prohibition, 1. 



PROHIBITION. 

I. The plaintiff sued for and re- 
covered from the defendant in a 
County Court certain arrears due on 
a paving rate, and a writ of prohibi- 
tion was subsequently obtained on 
an ex parte application at the Petty 
Bag Office of the Court of Chancery. 
The plaintiff had not caused the name 
and address of his attorney to be in- 
serted in the book kept for that pur- 
pose at the Petty Bag Office, pursuant 
to the 12 & 18 Vict. c. 109, s. 44. 

Heldf first, that a rule to set aside 
the above writ, was a ^* proceeding*' 
within the 12 & 13 Vict. c. 109, 
8. 39, which one of the superior 
Courts of common law at Westminster 
had therefore jurisdiction to hear and 
determine. 

Secondly, that the insertion of the 
name and adaress of the attorney was 
not a condition precedent to the ob- 
taining such a rule. 

And thirdly, that a paving rate was 
not an incorporeal hereditament, and 
might be sued for in a County 
Court. Baddeley v. Denton, 210 

2. Where in an action against an 
executor, judgment was given in the 



County Court for the plaintiff againNt 
the assets of the testator quando acci- 
derint, and the plaintiff afterwards 
issued against the defendant a sum- 
mons suggesting a devastavit, which 
did not state that the assets had been 
received since judgment, this Court 
refused a prohibition to restrain the 
Judge from hearing the summons. 
EUis V. Walt, 299 

PROMISE TO MARRY WITHIN 
REASONABLE TIME. 

See Declaration, 2. 

PROMISSORY NOTE. 

See Judgment for want of a 
Plea. 
Stav of Pbocebdings. 

PROOF OF DEBT. 

See Bankbupt (Proof of Debt 
against). 

PUIS DARREIN CONTINU- 
ANCE. 

See Plea, 5. 

Where a defendant had omitted to 
plead, puis darrein continuance, his 
discharge under the Insolvent Acts 
(5 & 6 Vict. c. 1 16, and 7 & 8 Vict 
c. 96), which would have been a 
valid defence to the action, reasonably 
supposing that the plaintiff would 
not go on with it; and the plaintiff 
afterwards proceeded with the action ; 
the Court allowed the defendant to 
plead such a plea without an affidavit 
that the matter thereof arose within 
eight days, pursuant to Reg. Gen. 
Hil. Term, 4 Wm. 4, II. r. 2, a9 it 
did not appear that the plaintiff 
would be prejudiced thereby. 

Such an application, however, can 
only be granted on payment of costs ; 
Maule, J., dissentiente. Dunn v. 
Loftus, 158 
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REPLICATION. 



QUARTO DIE POST OF 
EXIGI FACIAS. 

See OoTLAWBr, 1. 

QUASHING INQUISITION. 
See Inquisition (Coroner's). 

QU^ EST EADEM. 
See Trespass, 1. 



RAILWAY COMPANY. 
See Costs, 5. 

DsCLAEATIONy 3. 

Infanct. 

Lands Clauses Consolidation 

Act (Procesdinos under). 
Plea, 5. 
Trespass, 4. 

READINESS AND WILLING- 
NESS (AVERMENT OF). 

See Plea, 1 . 

Plea (Issuable), 2. 

REASONABLE TIME (PROMISE 
TO MARRY WITHIN). 

See Declaration, 2. 

RECOGNIZANCE. 

See Bail (Liabilitt or, for Costs 
ON Removal of Indictbient). 

REFERENCE. 

See Arbitration. 

Lands Clauses Consolidation 
Act (Proceedings under). 

RELEASE. 

See Audita Querela. 
Plea, 6. 

RELINQUISHMENT. 

See Bankrupt (Proof of Debt 

Against). 



RENT-CHARGE. 
See Tithe Commutation Act. 

REPLEVIN BOND (ACTION 

ON). 

The Court stayed proceedings in 
an action on a replevin bond, where 
it appeared that the defendant had 
not been able to declare in the reple- 
vin suit, owing to the plaintiff's 
neglect to appear in that action. 

Whether, when a replevin suit is 
removed by certiorari by the plaintiff* 
into this Court, under the 9 & 10 
Vict. c. 95, 8. 121, the issuing a writ 
of pone per vadios is the proper step 
to compel the defendant's appearance 
to the action, qunere. Evans and 
Another v. Bowen and Others^ 320 

REPLICATION. 

See Set-off. 
Trespass, 1. 

Tresfabs for False Imprison- 
ment. 

1 . To a plea of libenun tenemen- 
tum to an action of trespass quare 
domura fregit, the plaintiff replied an 
outstanding term granted by the de- 
fendant to D. R., and entry by D. 
R. ; but did not derive title from D. 
R. Heldy on special demurrer, that 
the replication was good, and was no 
departure ; for it did not aver an 
actual possession in D. R. at the 
time of the trespass complained of; 
and the averment of an entry by D. 
R., which was immaterial, did not 
necessarily involve the allegaUon of 
the possession continuing in him up 
to the time of the trespasses com- 
plained of; and the Court would not 
put such a construction upon it, 
where it would render it contradictory 
to the previous pleading. Rywk ▼. 
Clarke^ 8 

2. Where a plea admits that the 
plaintiff at one time had a cause of 
action, but shews a discharge by sub- 
sequent matter, the replication of de 



RULE FOR PAYMENT, &c. 



SCIRE FACIAS. 
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injuria is improper. IViUiam Catte- 
rallf Admnittrator, S^c, v. Leea^ 142 

REPRESENTATIVE CHA- 
RACTER. 

Se€ Dbclaratioh, 6. 

RESIDENCE OF PLAINTIFF 
AND DEFENDANT. 

See Costs (Suoosstion to De« 

PBITX PlAIHTIFF of). 

RETAINER. 
See Attobvet, 1. 

RETURN DAY OF EXIGI 
FACIAS. 

See OuTLAW&Yy 1. 

RETURN OF NULLA BONA 
AND NON EST INVENTUS. 

See OOTLAWBT. 

RETURN OF WRIT "AFTER 
EXECUTION THEREOF. ' 

See Fieri Facias (Writ of). 

« 

RETURN TO WRIT OF FIERI 
FACIAS. 

See Shsriff (Return of). 

RETURN OF WRIT OF TRIAL. 
See Writ of Trial. 

REVENUE (INLAND, SOLICI- 
TOR OF). 

See Costs, 3. 

RULE FOR NEW TRIAL. 
See Costs, 2. 

RULE FOR PAYMENT OF 
MONEY (UNDER 1 k 2 VICT, 
c. 110, 8. 18). 

See Arbitration. 



RULE TO PLEAD SEVERAL 
MATTERS. 

See Judgment for want of a 
Plea. 
Waiver, 2. 

RULE (UNDER 11 & 12 VICT, 
c. 44, 8. 5). 

Where no cause is shewn against 
a rule under the 11 & 12 Vict. c. 44, 
8. 5, the Court will not make the 
rule absolute with costs, unless asked 
for by the rule. The Commissioners 
for Paving, i^c, the Town of Leaming- 
ton Priors ▼. George Moultrie^ Esq,^ 
and Others, Justices, <$>c., and Edward 
Turner Aden, 811 

RULES ABSOLUTE IN THE 
FIRST INSTANCE. 

See Inquisition (Coroner's). 

Peremftort Undertaking, 2. 

RULING OF JUDGE (EXCEP- 
TIONS). 

See EzcEPTiovB (Bill of). 

SALARY (SOLICITOR PAID 

BY). 

See Costs, 3. 

SATISFACTION OF DEBT. 
See Fieri Facias (Writ of). 

SCIRE FACIAS. 

By the deed of settlement of a 
joint stock banking company, it was 
provided, that the executor of a de- 
ceased shareholder should not be a 
member of the company in respect of 
such shares, but that he should be at 
liberty to sell the shares, or, at his 
option, to become a member, on 
complying with certain provisions 
therein contained ; and that if he did 
not elect to become a member, he 
should be entitled to all divides 
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SET-OFF. 



SHEEP (DRIVING OVER). 



accruing dae before his title as exe- 
cutor accrued, but to none subse- 
quently. 

The defendant, the executor of a 
deceased shareholder, received a divi- 
dend in respect of the testator's shares, 
but did not comply with the provi- 
sions for becoming a member. The 
shares were entered in the return to 
the Stamp Office as the property of 
the executor. 

Held^ that he was not liable to be 
sued in scire facias as a member of 
the company. Ness v. Armstrong, 78 

SEALING BILL OF EXCEP- 
TIONS. 

See EzcEPTioNe (Bii<l or). 

SECRETARY OF COMPANY 
(ACTION BY). 

See Declaration, 1. 

SERVANT (INJURY BY). 
See Tbesfass, 2, 4, 

SERVICE OF COPY OF AWARD. 
See Abbitration, 2. 

SERVICE OF WRIT OF SUM- 
MONS. 

See Affidavit. 

Distringas to Compel Ap- 
pearance. 

SET-OFF. 

See Plea, 2. 

Plea, False and Trickt 
(Setting Aside). 

To a plea of set-off, the plaintiff 
replied payment afler pica pleaded. 
Heldf on demurrer, that the replica- 
tion was good, as it was necessary 
that the debt sought to be set-off 
should be in existence, not only at 
the time of pleading, but also at the 
time of the trial. Et^ion and Another 
V. Littlcdale and Another^ 55 



SETTING ASIDE APPEAR- 
ANCE. 
See APFiDAyiT. 

SETTING ASIDE JUDGE'S OR- 
DER TO HOLD TO BAIL. 

See Arrest, (Judge's Order to 
UNDER 1 & 2 Vict. c. 110). 

SETTING ASIDE PLEAS. 

See Plea, False and Tricky 
(Setting Abide). 

SEVERAL COUNTS IN "APPA- 
RENT** VIOLATION OF REG. 
GEN. HIL. TERM, 4 WM. 4, 
II. R. 6. 

The Court refused to rescind a 
Judge's order to strike out one of two 
counts for apparent violation of Reg. 
Gen., Hil. Term, 4 Wm. 4, 11. r. 5, 
the one count being for not delivering 
a certain quantity of sal enizon, pur- 
suant to contract ; and the other for 
" a further breach of the said agree- 
ment of the defendants as aforesaid," 
that although defendants in part per- 
formance of the contract, delivered a 
part of the wbole quantity, yet they 
deceived the plaintiff in this, that the 
part so delivered was not sal enixon, 
but another article of inferior quality ; 
alleging, as special damage, that a 
third party to whom the plaintiff sold 
it, returned it back. Ramsden v. 
Gray and Others^ 154 

SEVERAL DEFENDANTS. 
See Attornet, 1. 

SEVERAL MATTERS (RULE 
TO PLEAD). 

See Judgment for Want of a 

Flea. 

SHAREHOLDER. 

See Declaration, 1, 3. 
Infanct. 

PtEA, 5. 

Scire Facias. 

SHEEP (DRIVING OVER). 
See Trespass, 4. 
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SHERIFF. 

See Uhdkbshbeivf (Action roR 
Pbnai^ties Agaiust). 

SHERIFF (RETURN OF). 

To a writ of fi. ia., the sheriff re- 
tained that he received from E. L. L., 
the attorney of the plaintiff in the said 
writ named, an order to withdraw from 
possession ; and that he thereupon 
withdrew. Held good. Levy v. Ab^ 
holt, 185 

SIGNED BILL. 

See Attornbt (Bnx of Costs 

of). 

SITTINGS AFTER TERM. 

See Nonsuit (Judgment as in 
Casb of), 1. 

SLANDER. 

See PusAy 4. 

The words •* you are living by im- 
posture," are not actionable per se. 
WUhy V. Ehtony 143 

SOLICITOR OF INLAND RE- 
VENUE. 

See Costs, 3. 

SPECIAL DAMAGE. 

See Flea^ 4. 
Slandbb. 

SPECIAL TRAVERSE. 
See Plba (Issuable), 1. 

STAMP DUTY (PAYABLE ON 
ADMISSION OF ATTORNEY). 

See Attobnet (Admission of). 

STATUTES, (CONSTRUCTION 

OF), 

43 GEO. 3, c. 46, s. 3. 

See Abbest fob Geeateb Amount 
than Sum Recovebed (43 Geo. 
3, c. 46, 8. 3). 



STATUTES, (CONSTRtrCTION 

OF), 
n GEO. 4 AND 1 WM. 4, c. 70, 

8. 17. 

See Attobnet (Adbhssion of). 

1 WM. 4, c. 7, 8. 7. 
See Nil Digit (Judgment by). 

2«(3WM.4, 0. 120, s. 101. 
See Costs, 3. 

3 & 4 WM. 4, G. 67, 8. 2. 
c. 99, 8. 7. 

See FiEBi Fagias (Wbit of). 

6 & 7 WM. 4, c. 71, 8. 46. 
See Fbiqnkd Issue. 

6 & 7 WM. 4, c. 71, 8. 82. 
See Tithb Commutation Agt, 1. 

1 &2 VICT. c. HO. 
See FoBEiGN Attachment. 

4 & 5 VICT. c. xciii., 
Pbivatb. 

See Dbclabation, I. 

6 & 7 VICT. c. 73, 8. 37. 

See Attobnet (Bill of Costs 

of). 

8 & 9 VICT. c. 18, 8. 52. 

See Costs, 5. 

8 & 9 VICT. c. 18, 88. 68 and 

134. 

See Lands Clauses Consolida- 
tion Act (Pboceedinos 
undeb). 

9 & 10 VICT. c. 95, 8. 1 18. 
See Countt Coubt, 1. 



378 SUOOESTION, &c. 

STATUTES^ (CONSTRUCTION 

OF), 

10& 11 VICT. c. 71, 8. 40.J 

See Costs (Suoobstion to Defriye 
Plaintivf 07), 2. 

STATUTE OF LIMITATIONS. 
See LiMiTATtoivs (Statute ov). 

STAY OF PROCEEDINGS. 

See Reflsvin Bond (Action on). 

The payee of a promissory note, 
having paid the amount to indorsees 
on the defanlt of the defendant the 
maker, brought an action against the 
latter in the name of the indorsees 
without their authority, and recovered 
a verdict for the amount of the note 
which the defendant paid, but not the 
costs ; this Court, on the application 
of the defendant} made absolute a 
rule to Stay proceedings without costs 
on either side. Collman and Another 
V. Biedman, 121 

STRIKE OUT COUNTS (ORDER 

TO). 

See SBTBBAii Counts in ^'Appa- 

BBNT^ YlOIiATION OF RbQ. 

Gbn., Hou. Tbem, 4 Wm. 4, 

II. E. 5. 

"SUCH INQUIRY" (COSTS 

OF). 

See Costs, 6. 

SUGGESTION ON RECORD. 

See Bankbopt (Peoof of Debt 
against). 

SUGGESTION TO DEPRIVE 
PLAINTIFF OF COSTS. 

See Costs (Suggestion to Depbive 
Plaintiff of). 



TIME OF PLEADING. 

« SUM RECOVERED." 

See Abbbst fob cIbeatsb Aiiodnt 
THAN Sum Reooyebed (48 
Geo. 3, c. 46, s. 3). 

SUMMONS (COMMITMENT 
WITHOUT PREVIOUS). 

See Tbbspass fob False Impbison- 

ment. 

SUMMONS (WRIT OF). 
See LuaTATioNS (Statute of). 

SURPLUSAGE. 
See Deglabation, 4, 6. 

SUSPENSION OF CAUSE OF 
ACTION. 

See Plea, 6. 
Set-off. 

TAXATION. 

See Attobney (Bill of Costs of). 
Tithe Commutation Act, 2. 

TERM (WRIT OF EXIGI 
FACIAS, RETURNABLE 
IN). 

See OUTLAIP^BT, 1. 

TERM (SITTINGS AFTER). 
See Nonsuit (Judgment as in Case 

OF A), 1. 

TESTATOR. 
See Pbohibition, 2. 

TESTE OF ALLOCATUR 
EXIGENT. 

See Outlawbt, 1. 

TIME OF PLEADING. 

See Set-off. 
Waiveb, 2. 



TRAVERSE (SPECIAL). 

TIME, WITHIN WHICH SUG- 
GESTION MUST BE AP- 
PLIED FOR. 

See Costs (Suggestion to Depaive 
PiiAiHTiFF or), 4. 

TITHE COMMUTATION ACT. 

1. By the Tithe Commutation Act 
(6 & 7 Wm. 4, c. 71, s. 82), it is 
provided, that in a case a rent-charge 
shall he in arrear and unpaid for the 
space of forty days next after any half- 
yearly day of payment, and there 
shall be no sufficient distress on the 
premises liable to the payment thereof, 
it shall be lawful for any of the 
Judges, upon affidavit of the facts, to 
order a writ to be issued directed to 
the sheriff of the county, requiring 
him to summon a jury to assess the 
arrears of rent-chaige remaining un- 
paid. 

Held, {Parke^ B., dissentiente), that 
upon production of a sufficient affi- 
davit of the facts, a Judge may 
grant such order ex parte, and that 
no previous summons or notice to the 
parties is necessary. In re The Ham' 
mersmith Rent- Charge ^ 4 1 

2. The 6 & 7 Wm. 4, c. 71, s. 83, 
which empowers the owner of a tithe 
rent-charge to distrain for arrears, 
and " otherwise to act and demean 
himself in relation thereto as any 
landlord may for arrears of rent," 
does not entitle him to the full costs 
now substituted for the double costs 
given by the 11 Qeo. 2, c. 19, in 
replevin. Newnham v. Bever and 
Another, 253 

TRAVERSE (ARGUMENTA- 
TIVE). 

See. NoN Obstante Vsaedicto 

(Judoment). 
Trespass, 1. 

TRAVERSE (SPECIAL). 
See Plea (Issuable), 1 . 



TRESPASS. 
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TRAVERSE OF PART OF 
CAUSE OF ACTION 

See Plea, 3. 

TRESPASS. 
See Couhtt Ooubt, 1. 

REPLIOATIOir, 1. 

1. To a declaration in trespass for 
breaking, ftc. a shop, rooms, and 
apartments of the plaintiff, the de- 
fendant pleaded that he v^as sheriff, 
and as sheriff had a writ of fi. fa. 
against one H., and that by leave of 
the plaintiff, the outer door being 
open, he " entered the same shop in 
the declaration mentioned, (the same 
shop, rooms, and apartments in the 
declaration mentioned being one and 
the same shop, and not different rooms 
and apartments)," to inquire, &c. 
The plaintiff replied de injuria, and 
new assigned that the defendant broke, 
&c., ''two other rooms and apart- 
ments, to wit, a room called," &c., 
" being other rooms in the declara- 
tion mentioned, besides, and different 
from, and other than, the said shop 
in the plea mentioned." The de- 
fendant having demurred specially on 
the ground, amongst others, that the 
new assignment was a departure from 
the declaration, and that it was an 
argumentative traverse of the allega- 
tion in the plea that the shop, rooms, 
and apartments mentioned in the de- 
claration, were one and the same 
shop ; the Court, upon motion, set 
the demurrer aside as frivolous. Har^ 
vey V. Lankeiter, 32 

2. Where a servant in the ordinary 
performance of his master's duty, but 
without his knowledge, uses the pro- 
perty of another, and injures it, tres- 
pass is not the proper remedy against 
the master. Gordon v. RoU, 87 

3. A constable who takes a person 
into custody improperly, but with the 
bond fide intention of doing his duty, 
is entitled to the protection given by 
the 24 Geo. 2, c. 44, s. 8 ; and it is 
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TRESPASS FOR FALSE IMPRISONMENT. 



not a question for the jury whether 
he reasonably believed that he was 
doing his duty. 

A., who seeing an officer taking the 
wrong individual into custody, points 
out to him, B., whom he believes to 
be the reid offender, is not liable in 
an action of trespass, provided he 
does not direct the constable to make 
the arrest. Gosden v. Elfiek and 
Bennett 194 

4. Trespass will not lie against a 
railway company for the act of their 
servant, who, whilst in the perform* 
ance of his duty in driving a locomo- 
tive engine, runs over the plaintiff's 
sheep upon the railway. 

If the plaintiff had a right to have 
his sheep there, or if they were not 
wrongfully there, and the injury was 
occasioned by the want of skill or 
care on the part of the company's 
servant, or in consequence of their 
order to drive at a certain speed, an 
action on the case, and not trespass, 
is the proper remedy. Skarrod v. 
The London and North Western Rail- 
way Company f 213 

TRESPASS FOR FALSE IM- 
PRISONMENT. 

Trespass for false imprisonment. 
Plea, that W« T. had recovered judg- 
ment against the plaintiff in an 
inferior Court of record ; that subse- 
quently the Judge, after hearing the 
parties, made an order under the 
8 & 9 Vict* c. 127» for the payment 
of the debt ; that the plaintiff made 
de&ult in payment; that afterwards 
it was proved before the said Court 
that the plaintiff had notice of the 
order, and had been served with a 
copy and shewn the original, and that 
the amount had been demanded of 
him : that thereupon the Judge ** duly, 
and according to the form of the sta- 
tute" ordered the defendant to be 
imprisoned for forty days, &c. It 
then stated that the Judge, at the 
request of the defendant, then being 
the attorney of and for the said W. T., 
and as such attorney duly and ac- 



cording to the form of the statute, &c., 
made a warrant in writing, ftc, di- 
rected to the serjeant-at-mace, and to 
the keeper of the Debtors' Prison, &c. 
The warrant was set out, which, after 
reciting the judgment, summons, and 
order to pay by instalments, (but not 
stating any summons previous to the 
order of commitment), authorized the 
imprisonment of the plaintiff for forty 
days. The plea then went on to 
state that the defendant, as such at- 
torney, &c., delivered the warrant to 
the seijeant-at-mace, and that the 
serjeant-at-mace, at the request of the 
defendant, so being such attorney, &c., 
arrested the plaintiff, and conveyed 
him to prison, &c., justifying the 
trespasses complained of. Replica- 
tion, traversing that it was ordered 
that the plaintiff should be committed 
modo et formfi ; on which issue was 
joined. 

At the trial, the only evidence 
which the defendant produced in sup- 
port of his plea, was a warrant in the 
terms of the plea, but which was 
invalid on the face of it, fbr not stating 
any previous summons to the plaintiff 
to shew cause why he should not be 
committed. The Judge, however, 
directed the jury to find for the de- 
fendant on the issue as taken. 

Held, on motion for judgment non 
obstante veredicto, or for a new trial, 
that the plea must be taken after ver- 
dict to allege a valid order of commit- 
ment, notwithstanding it did not state 
any previous summons to the plaintiff 
to shew cause why he should not be 
committed ; and as no valid order of 
commitment was proved, that there 
was a misdirection on the part of the 
Judge, and that there must, conse- 
quently, be a new trial. 

Held also, that although an attor- 
ney who does no more than set a 
Court of competent jurisdiction in 
motion on behalf of his client is no 
trespasser, notwithstanding that the 
Court on his motion does an act of 
trespass by its officer : yet where, by 
a special plea like the one in question, 
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be attempts to jastify his concurrence 
in the act complained of, he can only 
make out his justification by shewing 
a legal authority under which he 
acted. Kinning v. Buchanan, 169 

TRIAL (WRIT OF). 

See Costs (Sugobstion to Depbive 
Plaintiff of), 4. 
Writ of Trial. 

TRICKY PLEA. 

See Plea, False and Trickt (Set- 
ting Aside). 

UMPIRE. 

See Lands Clauses Consolidation 
Act (Proceedings under). 

UNCERTAINTY. 

See Name (Christian). 

UNDERSHERIFF (ACTION FOR 
PENALTIES AGAINST). 

A declaration in an actipn for pe- 
nalties under the 6 Geo. 4, c. 50, 
s. 46, for the improper insertion of 
names in a jary list, described the 
defendant as *' the acting undersheriff.** 
The evidence given at the trial was, 
that one T. H. had been appointed 
undersheriff, but that the defendant 
acted in that capacity in the county 
so far as returning the records, sign- 
ing the returns to jury processes, &c. 
It also appeared that he had, at the 
request of the representative of the 
former sheriff, signed his name witli 
the addition of " undersheriff" to 
writs which were delivered to him ; 
at the same time stating that not he, 
but Mr. T., was the undersheriff 
And on another oecasion had des- 
cribed himself in an affidavit as the 
** acting undersheriff." 

Held, that upon this evidence the 
defendant could not be considered an 
*' undersheriff," so as to make him 
liable for the penalties imposed by 



the 6 Geo. 4, c. 50, s. 46. fViUtams, 
qui tarn V. Thamaa, 177 

UNDERTAKING (PEREMP- 
TORY). 

See Nonsuit (Judgment as in Case 
OF a), 2. 
Peremptory Undertaking. 

" USUAL TERMS" (AMENDING 

UPON). 

See Amendment. 

VACATION (SITTINGS IN). 

See Nonsuit (Judgbient as in Case 
Of a), 1. 

VENUE (CHANGE OF). 

The venue cannot be changed in 
an action on a marine policy of insu- 
rance on goods alleging a foreign loss 
by perils of the sea, on the common 
affidavit Butler v. Fox, 112 

VERDICT BY CONSENT. 

See Costs (Certificate under 
43 Eliz. c. 6). 

VERDICT (MOTION TO RE- 
DUCE AMOUNT OF). 

See Costs, 2. 

VOWEL. 

See Name, (Christian). 

WAIVER. 

1. A party who has accepted costs 
under a Judge's order, cannot subse- 
quently question its validity. Tink- 
ler y. Hiider, 61 

2. Obtaining from the plaintiff time 
to plead is a waiver of an irregularity 
in the rule to plead. Carpenter and 
Another V. Hall, 148 

WALES (ADMISSION OF 
WELSH ATTORNEY). 

See Attorney (Admission of). 
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WRITS, &c. 



WARRANT OF COMMITMENT. 
See TBR8PA88 FOR Falss Imprison* 

MENT. 

WITHDRAWAL FROM POS- 
SESSION. 

See Sheriff (Return of). 

WITHDRAWAL OF RECORD. 
See Pbrebkftort Undertaking, I. 

WITNESS (ABSENCE OF). 
See Perebcptort Undertaking, 1. 

WORDS (ACTIONABLE). 

See Plra, 4* 
Slander. 

WRIT OF ALLOCATUR 
EXIGENT. 

See Outlawry. 

WRIT OF AUDITA QUERELA. 
See Audita QmtRRiiA, 

WRIT OF DISTRINGAS. 

See Distringas to Compel Ap- 
pearance. 
Outlawry, 2. 



WRIT OF ERROR. 

See Error (Writ of). 

MoN Obstante Veredicto, 
(Judgment). 

WRIT OF FIERI FACIAS. 
See Fieri Facias (Writ of). 

WRIT OF SUMMONS (SERVICE 

OF). 

See Affidavit. 

WRIT OF TRIAL. 

See Costs (Suggestion to Deprive 
Plaintiff of), 4. 

Id an action of contract against 
two defendants, a successful defendant 
is entitled to have the writ of trial de- 
livered up to him, in order to make 
the proper entry thereon ; althou^ 
the other defendant has su£Fered judg- 
ment hy default, and damages have 
been improperly assessed against him, 
under the same writ of trial. Parker 
V. Clarke and BaUsomhe^ 1 

WRITS (CONTINUING). 
See LnoTATioHs (Statute of). 

WRITS (INDORSEMENTS ON). 
See LnoTATioNS (Statute of). 
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ERRATA. 

Page 68, marginal note, line 4, for *< the plaintifl^" read « that the plaintiff.* 
221, marginal note, line 2, fir ** tndoraer," read " indorsee.'* 
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